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in  ac c o rd an c e  w ith  th e  in stru c tio n s 
th ereto .

A p pendix to  Part 2617— A greem ent fo r 
Co mm itment to  M ake Pian Sufficient fo r 
Benefit Liabilities

This agreem ent, by and  betw een [name o f
company] |_____________ _(the
“ Co m pany” ) and  [name o f p lan]
____________________(the "Plan ” ) shall be
effectiv e as o f the last date executed .

W hereas, the Plan is an em p lo yee p ensio n 
benefit p lan as d escribed  in  sectio n 3(2)(A ) 
o f the Em ployee Retirem ent Inco m e Security  
A ct o f 1974 ("ERISA ” ), 29 U.S.C. 1001-1461; 
and

W hereas the Company is [d escribe entity , 
e .g ., co rp oratio n, partnership ]
____________________ ; and

W hereas, the Co mpany is 8 contributing  
sp onso r o f the Plan, o r a m em ber o f the 
contributing  sp o nso r's co ntro lled  group, as 
d escribed  in sectio n 4001(a) (13) and  (14) o f 
ERISA , 29 U.S.C. 1301(2) (13) and  (14); and  

W hereas, the Plan is co vered  by the 
term inatio n insurance p ro v isio ns o f Title IV 
o f ERISA , 29 U.S.C . 1301-1461; and  

W hereas, the Plan ad m inistrato r has issued  
o r intend s to  issue to  each affected  party a 
no tice o f intent to  term inate the Plan, 
pursuant to  sectio n 4041(a)(2) o f ERISA , 29 
U.S.C. 1341(a)(2); and  

W hereas, the Co mp any w ishes the Plan to  
be sufficient fo r benefit liab ilities, as

d escribed  in sectio n 4001(a)(16) o f ERISA , 29 
U .S.C  1301(a)(16); and

W hereas, the parties understand  that if  the 
Plan is not able to  satisfy  all its obligations 
for benefit liab ilities, it w ill no t be able to  
term inate in a standard  term ination und er 
sectio n 4041(b) o f ERISA , 29 U.S.C. 1341(b ); 
and

W hereas, the Comp any is not a debtor in 
a bankruptcy or o ther inso lv ency  pro ceed ing .

[A lternative Paragraph]

W hereas, the Co mpany is a debtor in a 
bankruptcy  or o ther inso lv ency  p ro ceed ing  
and  the co urt befo re w hich the p ro ceed ing  is 
pend ing  approves this com m itm ent.

W hereas, the Comp any is a debtor in a 
bankruptcy  o r o ther inso lv ency  p ro ceed ing  
and  this com m itm ent is unco nd itio nally  
guaranteed , by  an entity  or perso n no t in 
bankruptcy , to  be met at o r befo re the tim e 
d istribution is required  in this standard  
term ination.

Now  Therefo re, the p arties hereto  agree as 
fo llo w s:

1. The Co mpany pro m ises to pay to  the 
Plan, on o r befo re the date prescribed  for 
d istributio n o f  Plan assets by the p lan 
ad m inistrator, the amo unt necessary , if  any, 
to  ensure that, on the date the p lan 
ad m inistrato r d istributes the assets o f the

Plan, the Plan is able to  provide all benefit 
liabilities.

2. Fo r the so le purpose o f determining 
w hether the Plan is sufficient to  provide all 
benefit liabilities, an amount equal to the < 
amount described  in paragraph 1 shall be 
deemed  a Plan asset available for allocation 
among the participants and beneficiaries of 
the Plan, in accordance w ith section 4044 nf 
ERISA , 29 U.S.C. 1344.

3. This A greement shall in no way relieve 
the Company o f its obligations to pay 
contributio ns under the Plan.
Date: ----------—______ ._______ ________
By: ------------------------------ -----------------
C o m p any :___________ ___ __________

1E-—

Issued  in W ashington, D C. this 7th day of 
December, 1992.

Lynn M artin,

C h a i r m a n , B o a r d  o f  D ire c t o rs  Pe n sio n  Benefit 
G u a r a n t y  Co r p o r a t io n .

Issued on the date set forth above pursuant 
to  a reso lution o f the Board o f Directors 
authorizing its Chairmen to  issue this final 
rule.

Caro l Co nno r Flow e,

S e cre t a ry, B o a r d  o f  D ire c t o rs , Pe n s io n  Benefit 
G u a r a n t y  Co r p o r a t io n .

[FR Doc. 92-30057 Filed  12-11-92; 8:45 am] 
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D E P A R TM E N T O F  T H E  I N TE R I O R  

F is h  a n d  W ild l if e  S e n d e e

5 0 C F R  P a rt  1 7  

RIM 10 18 -AB75

E n d a n g e re d  a n d  Th re a t e n e d  W H d ilf s  
a n d  P la n t s ; D e t e rm in a t io n  o f  
E n d a n g e re d  S t a t u s  f o r  t h e  K a m e r  B lu e  
B u t t e r f ly

AGENCY: Fish and  W ild life Serv ice, 
Interior.

ACTION: Final Rule.

SUMMARY: The U .S. Fish and  W ild life 
Serv ice d eterm ines the Kam er b lue 
butterfly  (L y c a e i d e s  m e l i s s a  s a m u e l i s ) to  
be an end angered  sp ecies p ursuant to  
the Endangered  Sp ecies A ct o f  1973 
(A ct), as am end ed . H isto rically , the 
Kam er b lue butterfly  o ccurred  in a 
rather narrow  band  extend ing  from 
eastern M inneso ta, acro ss p o rtio ns o f 
W isco nsin, Illino is, Ind iana, M ichigan, 
O hio , Canad a (Ontario ), Pennsy lv ania, 
N ew  Yo rk, M assachusetts, and N ew  
Hampshire. It is no w  extirp ated  from 
O hio , Pennsy lv ania, and  M assachusetts, 
and  is co nsid ered  v irtually  extirp ated  
from O ntario . Th is actio n is being  taken 
because o f co nstrictio n o f  the sp ecies’ 
range and  the d eclining  size o f 
rem aining  po p ulatio ns. The prim ary  
cause o f past and  threatened  lo sses is 
habitat m o d ificatio n and  d estructio n 
due to  d evelo p m ent, successio n in the 
absence o f  natural d isturbances, 
silv icu lture, and  fragm entatio n o f 
rem aining  habitat. This listing  extend s 
the Fed eral p ro tectio n and  reco very  
p ro v isio ns affo rd ed  by  the A ct to  
L y c a e i d e s  m e l i s s a  s a m u e l i s .

EFFECTIVE DATE: D ecem ber 14,1992. 

ADDRESSES: The co m p lete file fo r this 
rule is av ailable fo r insp ectio n, by  
ap p o intm ent, d uring no rm al business 
ho urs at the N ew  Yo rk Field  O ffice, U .S. 
Fish  and  W ild life Serv ice, 3817 Luker 
Ro ad , Cortland , N ew  Yo rk 13045.

FOR FURTHER INFORMATION CONTACT:

M ark W . Clough at the abov e ad d ress, 
telep ho ne (607) 753-9334. 

SUPPLEMENTARY INFORMATION:

Backgro und

The Kam er b lu e butterfly  has been 
kno w n for m o re than a  century . W hen 
W .H. Ed w ard s first d escribed  this 
butterfly  in  1861 in  Kam er, N ew  Yo rk, 
it w as co nsid ered  to  belo ng  to  the sam e 
sp ecies as the Scud d er’s blue. In the 
1940’s, N abokov  rev ised  the taxo no m y 
o f  the group and  renam ed  the Kam er 
b lue as a  subsp ecies o f  the m o re 
co m m o n M elissa b lue. The current . 
sc ientific  nam e is L y c a e i d e s  m e l i s s a

s a m u e l i s ,  Nabokov. So m e lep id o p terists 
co nsid er the Kam er blue butterfly to  be 
a separate sp ecies (D. Schw eitzer, The 
N ature Co nservancy , i n  l i t t . ,  1987). 
How ever, this change has no t been 
p ublished  and  the Kam er blue butterfly  
w ill be co nsid ered  a subsp ecies for the 
purp oses o f listing .

Kam er blues have a w ingspan o f  2 2 -  
32 mm (0.87—1.26 in). The dorsal sid e 
o f the m ale is silv ery  b lue o r dark blue 
w ith narrow  black m argins. The fem ales 
are grayish bro w n d o rsally , w ith 
irregular band s o f o range insid e the 
narrow  black bo rd er on the up p er 
w ings. Bo th sexes are slate gray on the 
ventral sid e w ith the orange band s 
sho w ing more regularity, and  black 
sp o ts c ircled  w ith w hite (Shull 1987).

The habitat o f the Kam er blue 
butterfly  is characterized  by  the 
p resence o f w ild  lup ine (L u p i n u s  
p e r e n n i s ), a m em ber o f the pea fam ily. 
W ild  lup ine is the o nly  know n larval 
food  p lant fo r the Kam er b lue butterfly 
and  is, therefo re, c lo sely  tied  to  the 
butterfly 's eco lo gy  and  d istributio n. In 
eastern N ew  Yo rk and  New  Ham pshire, 
the habitat ty p ically  includ es sand plain 
co m m unities, and  grassy op enings 
w ithin very  dry, sand y p itch p ine/ scrab 
oak barrens. In the M id w est, the habitat 
is also  dry and  sand y, includ ing  oak 
savanna and  jack p ine areas, and dune/  
sand p lain co m m unities. It is believed  
that d ie Kam er b lu e butterfly  o riginally 
o ccurred  as shifting  clusters o f 
p o p ulatio ns, o r m etap o p ulatio ns, acro ss 
a vast fire-sw ep t land scap e cov ering 
tho usand s o f acres. W hile the fires 
resulted  in lo calized  extirp atio n, po st­
fire vegetatio nal successio n promoted  
co lo nizatio n and  rap id  po p ulatio n 
build up s (Schw eitzer 1989). Perio d ic  
d isturbance is necessary  to  m aintain 
op enings in the cano p y  for w ild  lup ine 
to  thriv e. A  variety  o f o ther understory 
p lants asso ciated  w ith the habitat serve 
as nectar so urces fo r the ad ult 
butterflies.

The Kam er b lue butterfly  usually has 
tw o  bro o d s each year. Eggs that have 
ov erw intered  from the previous year 
hatch in  A p ril. The larvae feed on w ild  
lup ine leaves and  m ature rap id ly. Near 
the end  o f  M ay, they  p upate and  ad ult 
butterflies em erge very late in M ay in 
m o st years. The ad ults are typ ically  in 
flight fo r the first 10 to  15 days o f June, 
w hen the w ild  lup ine is in bloo m . 
Fem ales lay  eggs on or near the w ild  
lup ine p lants. The eggs hatch in about 
o ne w eek and  the larvae feed  fo r about 
three w eeks. They  then pupate and  the 
seco nd  bro o d  ad ults app ear in the 
seco nd  o r third  w eek o f July . This tim e, 
the eggs are laid  among p lant litter o r on 
grass blad es at the base o f the lup ines, 
o r on lup ine p o d s o r stem s. By  early

A ugust, no  adults remain, and these 
eggs do  no t hatch until the following 
spring (Schw eitzer 1989, Ding 1 9 7 9 ).

The d istribution o f the Kamer blue 
butterfly  is very discontinuous and 
generally fo llow s the northern limits of 
w ild  lupine. Eight major population 
clusters o f the Kamer blue butterfly 
w ere know n historically  from portions 
o f W isco nsin, Michigan, Minnesota, 
Ind iana, Illino is, Ohio , Massachusetts, 
N ew  Hampshire, Pennsylvania, New 
Yo rk, and Ontario . Over the past 100 

ears, Kam er blue butterfly numbers 
ave apparently declined  rangewide by 

99  percent or more. Over 90 percent of 
the d ecline occurred  in the last 10 to 15 

years. It is now  extirpated  from 
M assachusetts, Pennsylvania, and Ohio 
(Schw eitzer 1989; in  litt., 1990). 
Unconfirm ed  reports ind icate that one 
or tw o Kam er blues may have been 
sighted at an histo ric Ontario  site in 
1990 or 1991.

The New  York Natural Heritage 
Program m aintains a state list o f  
approxim ately 50 individual Kamer 
blue butterfly sites, comprising about 
ten site-clusters, all found in the area 
know n as the A lbany Pine Bush and at 
scattered  lo catio ns extending about 40 
m iles to  the north. Once the site o f a 
massive Kam er blue population, the 
A lbany Pine Bush is the locality from 
w hich the Kam er blue butterfly was first 
scientifically  described . There are also 
unverified  records o f Kamer blues in 
M anhattan and  Brooklyn from the mid 
1800’s. Givnish e t  a l , (1988) noted a 
d ecline o f Kam er blue butterflies in the 
A lbany Pine Bush o f 85 to  98 percent 
over the past decade, exclusive o f one 
site that has remained stable. Givnish et 
a l .  (1988) and Schw eitzer (1990) 
described  the decline in the Pine Bush 
pop ulation as dropping from numbers of 
around 80,000 in 1979, to  around 1,000 
in  1987, to  100-200 in 1990. North of 
the A lbany Pine Bush, one disturbed 
site lo cated  at an airport has persisted 
w ith numbers estimated around 14,000 
in 1990. This population is several 
tim es larger than all the other New York 
sites combined  (Schw eitzer 1990). The 
m ajo rity o f extant Kamer blue sites in 
New  York are in municipal and private 
ow nership . Other landow ners include a 
State Park, The Nature Conservancy, 
and  Saratoga County.

In New  Hampshire, the Concord Pme 
Barrens along d ie Merrimack River 
support the only remaining occurrence 
o f the Kam er blue butterfly in New 
England . The so le population is 
extrem ely low  in numbers and occurs 
on a p rivately ow ned, tw o to  three acre 
site w ithin a pow er line right-of-way 
bordering an industrial park, and on the 
grounds o f a nearby airport. The results
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of 1990 surveys reported  by  The N ature 
Conservancy (1990) sho w ed  a d ecline in 
the population size from an estim ated  
2,000 to 3,000 ind iv id uals in 1983 to  an 
estimated 250 to  400 ind iv id uals in 
1990. During that survey, Kam er b lue 
butterflies w ere not found  at tw o  o ther 
sites in the Concord Pine Barrens w here 
the subspecies had  been d o cum ented  in 
1983.

In Wisconsin, 33 o f  36 histo rical 
occurrence sites w ere surveyed  during 
1990. Survey results repo rted  by  Bleser 
(1990) revealed that Kam er blue 
butterflies w ere found at o nly  11 o f the 
33 historical sites v isited . A lthough 23 
previously unknow n p o p ulatio ns w ere 
discovered, Bleser noted  that num bers 
of Kamer blue butterflies observed  w ere 
very small at most sites. O nly  three sites 
had 50 or more ind iv id uals observed , 
with none greater than 190. W hile these 
surveys did not provide a b asis fo r 
statements o f actual p o p ulatio n size, 
they all appeared to  be sm all, and  many 
might not be co nsid ered  v iable. M any o f 
the remnant p op ulations in W isco nsin 
are also widely scattered , o ccurring  in 
isolated patches o f habitat alo ng 
roadsides, pow er line clearings, and  on 
abandoned agricultural field s.
Additional surveys co nd ucted  in 1991 
revealed a total o f 131 d iscrete lup ine 
areas that support Kam er b lue 
butterflies (Besadny i n  I i t t . ,  1992).
During the 1991 surveys, ten or few er 
adults were counted  at 53 p ercent o f the 
131 discrete sites, 11—50 ad ults w ere 
counted at 29 percent o f the sites, 51—
100 adults w ere counted  at 10 p ercent 
of the sites, 101—300 at o nly  seven 
percent o f the sites, and  ov er 300 at just 
one percent o f the sites. It sho uld  be 
noted that actual po p ulatio n sizes may 
be 3 to 6 times, o r higher, than the 
numbers o f butterflies co unted  on a 
given site visit. A t least half o f 
Wisconsin’s remaining Kam er blue 
butterfly populations are sm all, iso lated , 
and cannot be consid ered  secure or 
viable in the long term. How ever, “ a 
very good number o f quite sizable 
populations occur on p ublicly  ow ned  
properties offering good op p o rtunities 
tor long-term protectio n and 
roanagement”  (Besadny in  lift ., 1 9 9 2 ).

er three fourths o f the W isco nsin 
sues are on publicly  ad m inistered  land s, 
including Necedah N atio nal W ild life 
Kehige, Department o f Defense,
Wisconsin Department o f N atural 
Resources, and County Fo rest. O ther 
nes are ow ned or partly  ow ned  by

Man ?tate and co unty governm ental 
S 108* pnvate land ow ners, and  
uuhty companies.
JJe  Karner blue butterfly  has 

«achned throughout its range in
igan. It still o ccurs in six o f seven

co unties from w hich it w as know n 
histo rically , but the existing  p op ulatio ns 
are greatly reduced  and have beco m e 
highly  fragmented  w ithin exp anses o f 
unsuitable habitat (W ilsm ann 1990).
The M ichigan N atural Features 
Inventory  includ es over tw o  dozen 
histo rical lo catio ns fo r the Kam er blue 
butterfly . Fiv e o f these no  lo nger 
support pop ulatio ns o f Kam er blue 
butterflies, and  many o f the rem aind er 
are ranked  as poo r quality  sites. 
Consid ering  the po pulatio n d ynam ics o f 
the sp ecies, it can be exp ected  that 
many ind iv id ual sites w hich once 
suppo rted  p op ulatio ns o f Kam er blue 
butterflies are no  longer suitable. 
A lthough info rm atio n on exact 
histo rical lo catio ns is lacking, m any 
general areas reported  to  have Kam er 
blue butterflies in the 1950’s have 
becom e unsuitable due to  successio n or 
conversion to  p lantatio ns (L. W ilsm ann, 
M ichigan Department o f N atural 
Reso urces, pers. co m m ., 1991). In his 
critique o f 1989 po p ulatio n stud ies done 
by W . S. Law rence and  A . C. Cook in the 
A llegan State Game A rea, M ichigan’s 
only  rem aining sizable po p ulatio n, 
Schw eitzer (in Iitt., 1989) noted  that the 
results ind icate a d ecline to  fragmented 
rem nants w ith dangerously low  
numbers, w hich is characteristic o f a 
co llap sing  Kam er blue butterfly  
po p ulatio n. O ther M ichigan sites o ccur 
on the M anistee N ational Fo rest 
(interm ixed  w ith private inho ld ings), on 
pow er com pany rights-o f-w ay , and on 
o ther private lands.

The results o f surveys during 1990 in 
Ind iana w ere summ arized  by C. Hedge 
(Ind iana Department o f N atural 
Reso urces, pers. co m m ., 1991). Kam er 
blue butter flies w ere reco nfirm ed  at o ne 
know n site, and  they w ere also  
red iscov ered  on three o f seven histo rical 
sites. Searches at 27 sites id entified  as 
p o tentially  suitable fo r the sp ecies 
yield ed  six new  lo catio ns fo r the 
sp ecies. How ever, all extant sites in 
Ind iana are in tw o  p o p ulatio n clusters 
w ithin tw o  co unties. Six  sites are 
lo cated  o n Ind iana Dunes N atio nal 
Lakesho re, and  o ther land o w ners 
includ e a co unty  p ark and  recreatio n 
d epartm ent, a scho o l d istrict, and  The 
N ature Co nservancy . Shu ll (1987) 
ind icated  eight Ind iana co unties in the 
histo ric range o f the Kam er blue, 
although so me o f these reco rd s are 
based  on sightings that are not 
supp orted  w ith v o ucher sp ecim ens. The 
sp ecies is no  lo nger found  at o ne area 
w here Shu ll rep orted  observ ing d o zens 
o f ind iv id uals in 1980.

Cuthrell (1990) rep orted  the results o f 
1990 surveys co nd ucted  in M inneso ta. 
During the 1990 surv eys o f  50 
p o tentially  suitable sites, tw o  areas w ith

Kam er blue butterflies w ere lo cated .
Bo th sites are on a State W ild life 
M anagem ent A rea, in the v ic in ity  o f  o ne 
o f the histo rical lo catio ns. Kam er blue 
butterflies w ere no t found  at the o ther 
histo rical site. Stud ies co nd ucted  during 
1991 rev ealed  three new  sites w ithin 
o ne h alf to  three m iles o f the sites 
surveyed  in 1960 (Lane 1992a), Lane 
repo rted  lo w  num bers o f  ind iv id uals 
observed  at all fiv e sites, w ith no ne - 
greater than 14, ind icating  extrem ely  
sm all p o p ulatio ns.

The Kam er blue butterfly  w as 
presum ed  extirp ated  from Illino is until 
the sp ecies w as relo cated  there in 
A ugust 1992. A  to tal o f seven 
butterflies, includ ing  fiv e m ales and  tw o  
fem ales, w ere rep o rted  from a lup ine 
site in the no rthern part o f the State (S. 
Lauzo n, Illino is End angered  Sp ecies 
Pro tectio n Board , pers, co m m ., 1992). 
The Kam er blue w as p rev io usly  know n 
from o ne co llectio n  in Illino is. This 
reco rd  co nsists o f tw o  sp ecim ens from 
the A nd reas Bo lter co llectio n , labelled  
“ N. 111.”  (Irw in and  Do w ney 1973), 
w hich suggests that they  w ere co llected  
around  or befo re 1900.

Kam er b lues frequently  o ccur w ith 
o ther rare butterfly  sp ecies such as the 
p ersius duskyw ing (E ry n n is p ers iu s ) 
and  the fro sted  elfin  { In c isalia iru s) , 
w hich are being listed  by  states w here 
they  o ccur (D. Schw eitzer, pers. co m m ., 
1991), W ild  lup ine is also  the ho st p lant 
fo r these sp ecies in p arts o f their range.

The Kam er b lu e butterfly  w as first 
reco gnized  by  the Fed eral go vernm ent 
in the Fed eral Reg ister N o tice o f Rev iew  
p ublished  o n M ay  22 ,1984  (49 FR 
21664). That no tice, w hich co v ered  
inv ertebrate w ild life und er 
co nsid eratio n fo r end angered  or 
threatened  status, inclu d ed  the Kam er 
b lu e butterfly  as a Category 2 sp ecies. 
Category 2 inclu d es tho se taxa for w hich 
p ro p o sing  to  list as end angered  or 
threatened  is p o ssib ly  ap p ro p riate, but 
fo r w hich substantial data on b io lo g ical 
v ulnerability  and  threats are no t 
currently  av ailable to  sup p o rt p ro p o sed  
rules. In the Fed eral Reg ister A nim al 
N o tice o f Rev iew  p ublished  on January  
6 ,1 9 8 9  (54 FR 554), the Kam er b lue 
butterfly  w as retained  as a Category 2 
sp ecies. A ltho ugh the d ecline o f the 
Kam er b lue butterfly  in  the N o rtheast 
w as d o cum ented  d uring  the 1980 ’s, it 
w as believ ed  that p o p ulatio ns in the 
M id w est w ere relativ ely  secure, 
p articu larly  in W isco nsin and  M ichigan. 
Surv eys co nd ucted  d uring 1989 and  
1990 in the M id w est rev ealed  that the 
butterfly  is in d ecline there also . The 
A nim al N o tice o f  Rev iew  p ublished  in 
the N ov em ber 21 ,1991  Fm ieral Reg ister 
includ ed  the Kam er b lu e butterfly  as a 
Category 1 sp ecies, ind icating  that the
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Serv ice p o ssessed  su fficient info rm atio n 
to  suppo rt a p ro p o sal to  list this 
butterfly . On January  21 ,1992  (57 FR 
2241), the Serv ice p ublished  a pro posed  
rule to  list the Karner b lue butterfly  as 
an end angered  sp ecies.

S u m m a ry  o f  C o m m e n t s  a n d  

R e c o m m e n d a t io n s

In the January  21 ,1992 , pro po sed  ru le 
and  asso ciated  no tificatio ns, all 
interested  p arties w ere requested  to  
subm it factual rep orts o r info rm atio n 
that m ight co ntribute to  the 
d ev elo p m ent o f a final ru le. A p p ro p riate 
State agencies, co unty  go vernm ents. 
Fed eral agencies, sc ientific  
o rganizatio ns, m ajo r land o w ners, and  
o ther interested  p arties w ere co ntacted  
and  requested  to  co m m ent N o tices w ere 
p ublished  in  new sp ap ers o f  general, 
circu latio n in  each area w here the 
Karner b lue butterfly  is  kno w n to  o ccur. 
On M arch 4 ,1992 , the Serv ice receiv ed  
a request fo r a  p u blic  hearing  from Dr. 
W ilm er Pautz o f  the U niv ersity  o f 
W isco nsin-Eau Claire. A cco rd ing ly , on 
June 8 ,1 9 9 2 , the Serv ice p ublished  a 
no tice in  the Fed eral Registrar extend ing  
the co m m ent p erio d  to  Ju ly  6 ,1 9 9 2 , and  
anno uncing  a  p u blic  bearing  to  b e held  
in Eau Claire, W isco nsin o n June 25, 
1992. A t the hearing  the p u b lic  w as 
inv ited  to  p resent o ral o r w ritten 
info rm atio n to  be entered into  the 
reco rd , o n facto rs p ertinent to  the 
p ro p o sed  listing  o f the Karner b lu e 
Dutterfly. M rs. M aud  Kelley , a  lo cal 
resid ent, and  Dr. W ilm er Pautz, 
rep resenting  v ario us c itiz ens in  Eau 
Clair County , p resented  th e  o nly  oral 
statem ents, and  no  ad d itio nal w ritten 
statem ents w ere eubm itted  at the p u b lic  
hearing .

A  to tal o f 112 w ritten co m m ents on 
the p ro po sed  listing  w ere receiv ed  by  
the Serv ice. C o m m ents sup p o rting  the 
listing  w ere receiv ed  fro m  the O hio , 
Ind iana, W isco nsin, and  M inneso ta 
D epartm ents o f  N atural Reso urces, the 
N ew  H am p shire Fish  and  Gam e 
Dep artm ent, and  the N ew  Yo rk State 
Departm ent o f Env iro nm ental 
Co nserv atio n. Co m m ents sup p o rting  the 
listing  w ere also  receiv ed  fro m  six  
p ro fessio nal o r am ateur lep id o p terists 
and  butterfly  researchers, and  eig ht 
p rivate co nserv atio n o rganizatio ns. A  
to tal o f 91 co m m ent letters w ere 
receiv ed  from p riv ate c itiz ens; 87, 
includ ing  66 from  elem entary  scho o l 
stud ents, exp ressed  sup p o rt fo r listing  
the Karner b lu e butterfly . Th e  rem aining  
fo ur co m m ents from  p riv ate c itiz ens 
inclu d e the co m m ent letter from  Dr. 
Pautz  requesting  the p u b lic  hearing  and  
also  requesting  that listing  b e d elayed  
fo r three years, tw o  co m m enters that d id  
no t take a p o sitio n o n the listing , and

o ne co m m enter w ho  exp ressed  
op p o sitio n to  pro po sed  listing . A  
co m m ent letter from the New aygo 
Co unty, M ichigan Bo ard  o f 
Co m m issio ners exp ressed  co nd itio nal 
suppo rt fo r the listing , i f  it w o uld  no t 
interfere w ith the gypsy m oth 
erad icatio n program.

M any o f the co m m entera pro vid ed  
general info rm atio n o r o bserv atio ns 
about the Karner b lue butterfly , and  
ad d itio nal sc ientific  o r factual 
info rm atio n. Several co m m enters 
o ffered  suggestio ns o r reco m m end atio ns 
fo r future p ro tectio n, research, 
m anagem ent, and  reco v ery  effo rts, o r 
o ffered  to  assist the Serv ice in  these 
areas. The Serv ice w ill co nsid er tho se 
suggestio ns and  reco m m end atio ns, and  
w ill co ntinue to  w ork w ith all interested  
p arties in future effo rts to  p ro tect end  
reco v er this sp ecies. Com m ents 
up d ating the d ata p resented  in  the 
'*Backgro und M o r "Sum m ary  o f Facto rs 
A ffecting  the Sp ec ies" are incorp orated  
in tho se sectio ns o f this final ru le. The 
Serv ice’s resp o nses to  the co m m ents 
raid issues raised  at the p ublic hearing  
and  in  the w ritten co m m ents fo llo w .

Is su e  i .  The o ne co m m ent received  
that op p osed  the listing  o f the Karner 
b lue butterfly  stated  that d ev elo pm ent 
m ight be im p acted , fo rests w ould  be 
d estro yed , and  questio ned  the Karner 
b lu e butterfly 's co ntributio n to  so ciety .

The Serv ice resp o nd s that und er 
sectio n 4(b)(1)(A ) o f the A ct, a listing  
d eterm inatio n m ust b e based  so lely  on 
the best sc ientific  and  co m m ercial data 
av ailable. The first d ecisio n to  list a 
sp ecies is based  o n bio lo g ical criteria 
d efined  in  fiv e sp ecific  facto rs as 
d iscussed  in  the "Sum m ary  o f Facto rs 
A ffecting  the Sp ec ies" sectio n o f this 
ru le. A s d iscussed  in  that sectio n o f this 
ru le, d evelo p m ent has been a 
co ntributing  facto r in the d estructio n, 
m o d ificatio n, and  fragmentation o f  the 
habitat o f the Karner b lue butterfly . The 
Serv ice believ es that ad d itio nal 
p ro tectio n and  m anagem ent o f habitat r 
fo r the Karner b lue butterfly  is essential 
fo r its surv iv al. M anagem ent o f habitat 
fo r the Karner b lu e butterfly  requires 
m aintaining  o p enings in p ine barrens, 
o ak savanna, and  sand p lain habitat, 
p articu larly  w here natural p ro cesses 
nav e been curtailed , in  ord er to  allow  
the grow th o f the p lant sp ecies w ild  
lu p ine, up o n w hich the Karner blue 
butterfly  d ep end s. Bro ad -scale 
co nv ersio n o f fo rests to  create Karner 
b lu e butterfly  habitat w o uld  no t be 
ap p ro p riate o r necessary  fo r proper 
m anagem ent o f  this sp ecies. There may 
b e m any o p inio ns as to  a p articular 
sp ecies' co ntributio n to  so ciety  
includ ing  its aesthetic, scientific , 
eco lo g ical, o r o ther significance.

how ev er this contribution o f a species to 
so ciety  is no t among the five factors 
upo n w hich a listing determination is 
based .

Issu e  2 . Bo th commenters at the 
p ublic hearing favored protection of the 
Karner b lue butterfly and its habitat, 
and  in  particular, a sp ecific area in ¿ a  
d ty  o f A lto o na, W isconsin. Mrs. Kelley 
com m ented  on the potential o f this area 
to  pro vid e habitat fo r the Karner blue 
butterfly . Dr. Pautz 's statement pointed 
out the existence o f suitable habitat in 
the A lto o na area, and provided 
ad d itio nal information on other sites in 
W isco nsin. Dr. Pautz's original 
co m m ents requesting the hearing and 
h is statem ent at the hearing contended 
there w as a need  for additional studies 
to  d eterm ine the extent o f Kamer blue 
p op ulatio ns and  habitat in the Altoona 
area p rio r to  listing, and that Kamer 
blue butterflies w ere found in more 
abund ance in W isconsin than indicated 
in the proposed  rule.

Karner blue surveys w ore conducted 
in 1992 in the A ltoona area in 
co njunctio n w ith review  o f e  proposed 
highw ay pro ject. Several sites that 
appeared  to  furnish suitable habitat 
w ere lo cated  during first flight period 
surveys in early June. However, 
resurvey o f these areas during the 
seco nd  flight by  a University o f 
M inneso ta graduate student w ho is 
co nd ucting  research on this spades 
failed  to  lo cate any Kam er blues at four 
sites and  found only seven butterflies at 
a fifth site (Lane 1992b).

The text o f this rule has been updated 
to  reflect the most recent available data 
on the Kam er blue butterfly's status in 
W isco nsin. A s d iscussed  in response to 
Issue 4, belo w , the Serv ice believes that 
this butterfly w arrants endangered 
status due to  the danger o f extinction in 
all o r a significant portion o f its range. 
The Serv ice is confid ent that recent

urveys have lo cated  most large Kamer 
lue pop ulatio ns in W isconsin, 
urthermore, even relatively large 
xtant pop ulatio ns cannot be considered 
ecure unless threats from succession 
ave been alleviated .
Issu e 3. Dr. Pautz's statement 

xpressed  co ncern that the Service had 
roposed  a find ing  that critical habitat 
eterm inatio n for the Kamer blue 
utterfly  is presently not determinable, 
[e recommended  that the Service 
evelop  a descrip tio n o f critical habitat 
lam ents, and  that studies should be 
onducted  in the A ltoona area so mat 
ritical habitat could  be designated at 
le  tim e o f listing. In addition, 17 
b itten comm ents w ere received that 
xpressed  co ncern that critical habitat 
ras not being designated at the tune of 
stine. suggested sp ecific locations for
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designation provided  info rm atio n on 
potential areas and  habitat 
characteristics, o r o ffered  assistance in 
critical habitat d esignation.

The Service resp ond s that the 
rationale for not d esignating critical 
habitat at the tim e o f listing  is d etailed  
in the “ Critical Habitat”  Sectio ns o f the 
proposed rule and  this final rule. The 
Service concluded  that d esignatio n o f 
critical habitat is no t p resently  
determinable as d efined  und er 
implementing regulatio ns at 50 CFR 
424.12(a)(2). A s d iscussed  in  the 
“Critical Habitat”  sectio n o f this 
document, the Serv ice is w orking w ith 
interested parties throughout the Kam er 
blue butterfly’s range to  o btain 
necessary information to  d efine the 
primary constituent elem ents o f critical 
habitat, identify and  map areas that 
should be designated , and  ascertain the 
economic impacts o f d esignatio n. The 
Service w ill co nsid er info rm atio n 
provided by comm entera during 
formulation o f the critical habitat 
proposal.

When a find ing is m ad e that critical 
habitat is not d eterm inable at the tim e 
of listing, the regulatio ns at 50 CFR 
424.17(b)(2) provide that the 
designation o f critical habitat be 
completed to the m axim um  extent 
prudent w ithin tw o  years from the date 
of publication o f the p ro po sed  ru le to  
list the species. A ny p ro p o sal to  
designate critical habitat w ill be 
published in the Fed eral Reg ister 
including maps and  legal d escrip tio ns 
of all areas included  in  the p ro p o sal, 
and public comm ents w ill be so licited . 
The potential eco no m ic im p acts o f the 
critical habitat d esignatio n w ill be 
evaluated during the p rep aratio n o f the 
required economic analysis'.

Issue 4. The W isco nsin D epartm ent o f 
Natural Resources no ted  that W isco nsin 
süll supports a relatively  large num ber 
of populations o f Kam er b lue 
butterflies, that some are “ quite siz able”  
with seemingly good p o tential fo r long ­
term viability w ith favorable 
maimgement, and  reco m m end ed  that 
tne Kamer blue butterfly  b e d esignated  
threatened, rather than end angered . A  
professional lep id op terist also  
expressed the op inio n that d esignatio n

» * e d  w ould  be ap pro priate.
me Service resp ond s that end angered

a us is warranted in situatio ns w here 
2 * sp ĉies «  in danger o f extinctio n 
itfi o r a ^ fjnificant p o rtio n o f
few c- ̂ i 1^ 6 S ® " * *  raco gnizes that a 
K * ™ le Populatio ns w ith p o tential 
h “ 8-tann lab ility , are still extant; 
hflhu f8r’ bnmadiate p ro tectio n and
to Bhrti4manj? ement doomed crucial 
o snort- and long-term v iab ility  o f

er blue p o p ulatio ns, ev en at these

larger sites. The v iability  o f  many 
sm aller sites, so me o f w hich may be 
very im po rtant to  the recov ery o f the 
sp ecies, is even less certain. A s 
d iscussed  in the “ Sum m ary  o f Facto rs 
A ffecting the Sp ecies”  sectio n, the 
fragility o f rem aining p o p ulatio ns is 
exem p lified  by  the recent lo ss o f the 
po p ulatio n in O ntario  d ue to  ad verse 
w eather co nd itio ns. M ajo r habitat 
resto ratio n effo rts w ere underw ay, and  
managers believed  that this p o p ulatio n 
o f about 1000 seco nd -bro o d  ad ults w as 
secure fo r the sho rt- to  med ium -term . 
The co llap se o f the A lbany Pine Bush 
po p ulatio n in N ew  Yo rk, from around  
80,000 butterflies in 1979 to  100-200 
butterflies o nly  elev en years later also  
illustrates the extrem e v ulnerability  o f 
this sp ecies. Consid ering the severity  o f 
d ecline the Kam er b lue butterfly  has 
und ergone in the past 10 to  15 years, the 
magnitude and  im m inence o f the 
threats, and  the v ulnerability  o f existing  
p o p ulatio ns, the Serv ice co nclud es that 
the Kam er blue butterfly  is in danger o f 
extinctio n w ithout im m ed iate and 
co ntinuing  p ro tectio n and  habitat 
managem ent, and  therefo re, 
classificatio n as end angered  is 
w arranted .

Issu e  5. O ne co m m enter p o inted  out 
that evaluatio n o f the Kam er b lue 
butterfly 's relative status among the 
states m ust take into  acco unt the 
m ethod  o f data co llectio n and  ho w  the 
results w ere calculated . So m e o f the 
data w ere o btained  through transect 
surveys and  o thers from m ark-release- 
recap ture (MRR) m ethod s, and  the tw o  
m ethod s are no t d irectly  co m p arable.

The Serv ice reco gnizes that d irect 
co m p ariso n o f data co llected  using  
d ifferent m etho d s or und er d ifferent 
circum stances is inap p ro p riate. The 
p resentatio n o f status info rm atio n in 
this d o cum ent is no t intend ed  to  
p ro vid e a d irect co m p ariso n o f 
p o p ulatio n sizes among the states, 
rather it is p resented  o n a state-by-state 
basi3 as an ind icato r o f the d ecline that 
the Kam er blue butterfly  has und ergo ne 
thro ugho ut its range. Reco very  p lanning  
fo r this sp ecies w ill inv o lv e co ntinued  
m o nito ring  o f its status, and  the Serv ice 
w ill be w orking w ith tho se invo lv ed  in 
m o nito ring  to  d ev elo p  ap p ro p riate and  
co nsistent survey m ethod s.

Issu e  6 . Tw o  co m m entera stated  the 
need  to  c larify  ho w  p ro hibitio ns against 
“ take”  w o uld  be ap p lied , p articularly  
regard ing research and  m anagem ent 
activ ities. O ne co m m enter suggested  
that taking o f o ne o r tw o  v o ucher 
sp ecim ens be allo w ed  to  assure 
ad equate d o cum entatio n o f new  sites. 
A no ther co m m enter exp ressed  co ncern 
about m ark-release-recap ture (MRR)

w o rk w ith Kam er b lu e butterflies and 
its p o tential to  cause inju ry  or mortality .

The Serv ice resp o nd s that “ take”  as 
d efined  in  Sectio n  3(18) o f the A ct 
m eans to  harass, harm , p ursue, hunt, 
sho o t, w o und , kill, trap , cap ture, co llect, 
o r attem p t to  engage in  any  such 
co nd uct, and  the p ro hibitio ns against 
“ take”  are ap p licab le to  any  perso n 
subject to  the ju risd ictio n o f the United  
States. Regulatio ns at 50 CFR 17.3 
d efine “ harm ”  as an act w hich actually  
k ills o r inju res w ild life. Su ch act may 
inclu d e sig nificant habitat m o d ificatio n 
o r d egrad atio n w here it actually  k ills o r 
in ju res w ild life by  sig nificantly  
im p airing  essential behav io ral p atterns, 
inclu d ing  breed ing , feed ing , o r 
sheltering . Sin ce  so m e form  o f the 
Kam er b lu e butterfly  (eggs, larv ae, o r 
ad ults) is p resent at all tim es in  habitat 
w here it o ccurs, p ro hibitio ns against 
“ take”  w o uld  ap p ly  to  activ ities 
inv o lv ing  bo th the butterflies o r the 
o ccup ied  habitat. A s d iscussed  in  the 
“ A v ailable Co nserv atio n M easures”  
sectio n o f this d o cum ent, p erm its can be 
issued  fo r activ ities to  enhance the 
p ro p agatio n o r surv iv al o f listed  sp ecies. 
The p ro ced ures fo r o btaining  such 
p erm its fo r activ ities inv o lv ing  
end angered  sp ecies are found  in  the 
regulatio ns at 50 CFR 17.22. The Serv ice 
reco g nizes the need  to  co nd uct v ario us 
research and  m anagem ent activ ities fo r 
th is sp ecies that w ill require p erm its, 
and  w ill w o rk c lo sely  w ith tho se 
inv o lv ed  to  autho rize ap p ro p riate 
activ ities. The p o tential effects o f M RR 
w o rk on Kam er b lu e butterflies w ill be 
carefu lly  co nsid ered  by  the Serv ice in  
the issuance o f  any  su ch p erm its, and  
d uring  the p lanning  o f  reco v ery  
activ ities fo r th is sp ecies.

Is su e  7. O ne co m m enter 
reco m m end ed  that the Kam er b lue 
butterfly  be listed  as an end angered  
sp ecies, and  w ith it, w ild  lu p ine, the 
o nly  kno w n larv al foo d  p lant fo r this 
sp ecies.

The Serv ice resp o nd s that altho ugh 
w ild  lu p ine has d eclined  w ithin the 
range o f  the Kam er b lu e butterfly , thin 
p lant sp ecies has a w id er d istributio n 
than the Kam er b lu e butterfly , and  
lup ine is m o re abund ant in  o ther p arts 
o f  its range. Lup ine also  p ersists in  so m e 
areas w ithin the Kam er b lu e range 
w here the butterflies are no  lo nger 
found . Info rm atio n av ailab le to  the 
Serv ice d o es no t suggest that lu p ine 
w arrants co nsid eratio n fo r Fed eral 
listing .

Is s u e  8 . The N ew aygo  Co unty  Bo ard  
o f  Co m m issio ners in  M ichig an 
exp ressed  co nd itio nal sup p o rt fo r listing  
the Kam er b lu e butterfly , p ro v id ed  the 
listing  d o es no t affect sp ray ing  in



5 9 2 4 0  F e d e r a l  R e g is t e r  /  V o l .  5 7 , N o .  2 4 0  /  M o n d a y ,  D e c e m b e r  1 4 , 1 9 9 2  /  R u le s  a n d  Regulations

co nnectio n w ith the gypsy m oth 
erad icatio n program.

The Serv ice resp o nd s that as a result 
o f co o p eratio n betw een the Serv ice, the  
M ichigan D ep artm ent o f  N atural 
Reso urces, the M ichigan D epartm ent o f  
A griculture, and  the U .S. Fo rest Serv ice 
(Fo rest Serv ice) regard ing  the 1992 
Fo rest Serv ice Gyp sy M o th Sup p ressio n 
Program in  M ichigan, a p lan w as 
d evelo p ed  to  ad d ress p ro tectio n o f 
natural reso urces o f  co ncern, includ ing  
the Kam er b lue butterfly . The p lan 
includ ed  establishing  no -sp ray  areas 
and  buffer zo nes around  o ccup ied  
habitat. The Serv ice reco g nizes there are 
p o tential co nflicts w ith p ro tectio n o f  the 
Kam er b lu e butterfly  in  im p lem enting  
both Fed eral and  no n-Fed eral sp raying 
programs. The Serv ice w ill co ntinue 
w orking w ith the Fo rest Serv ice in 
rev iew ing  future sp raying p lans, and 
w ill b e w orking w ith no n-Fed eral 
pro grams and  exam ining  ad d itio nal 
alternativ es, su ch as ground  sp raying in 
certain areas and  tim ing  o f  ap p licatio n, 
in  o rd er to  allo w  sup p ressio n programs 
to  p ro ceed . Fed eral listing  w ill extend  
the p ro tectio n against taking  und er 
Sectio n 9  o f  the A ct, and  w ill require 
Fed eral agencies to  co nsu lt w ith the 
Serv ice o n activ ities affecting  the Kam er 
b lue butterfly  u nd er Sectio n  7 o f  the 
A ct. How ever, the Kam er b lu e butterfly  
has been listed  as a threatened  sp ecies 
by  the State o f  M ichigan and , therefo re, 
it p resently  receiv es so m e p ro tectio n 
from take und er State law . The Serv ice 
anticip ates co ntinuing  co o rd inatio n and  
co o p eratio n am ong all tho se inv o lv ed  
regard ing  this issue.

Sum m ary  o f  Facto rs A ffecting  the 
Sp ecies

A fter a tho ro ugh rev iew  and  
co nsid eratio n o f  all info rm atio n 
av ailable, the Serv ice has d eterm ined  
that the Kam er b lu e butterfly  [L y c ae id es  
m elis sa sam u eiis ) sho uld  be classified  
as an end angered  sp ecies. Pro ced ures 
found  at Sectio n 4(a)(1) o f the 
End angered  Sp ec ies A ct (16 U .S.C . 1531 
e t  s e q .) and  regulatio ns (50 CFR part 
424) pro m ulgated  to  im p lem ent the 
listing  p ro v isio ns o f the A ct w ere 
fo llo w ed . A  sp ad es m ay be d eterm ined  
to  be an end angered  o r threatened  
sp ad es d ue to  o ne or m o re o f  the five 
fad o rs d escribed  in  Sectio n  4(a)(1). 
These facto rs and  their ap p licatio n to  
the Kam er b lu e butterfly  [ L y c ae id es  
m e lis s a sam u eiis )  are as fo llo w s:

A . T he p r e s e n t  o r  th r e at e n e d  
d estru c tio n , m o d ific at io n , o r  
cu rtailm en t  o f  it s  h ab it at  o r  ran g e , 
Thro ugho ut its range, chang es in  the 
habitat o ccu p ied  by  the Kam er b lu e 
butterfly  resulting  fro m  silv icu lture, 
urbanizatio n, and  the d eclining

frequency  o f  w ild fires are largely  the 
reaso ns fo r its d ecline (D. Schw eitzer, in  
lift ., 1991). M o d ificatio n and  d estructio n 
o f habitat and  fragm entatio n o f 
rem aining  areas are co ntinuing  threats 
to  the surv ival o f th is butterfly . In 
ad d itio n to  d irect d estructio n o f  suitable 
habitat, urbanizatio n has led  to  fire 
sup p ressio n o n intersp ersed  habitat; in 
the absence o f fire, vegetatio nal 
successio n has m ade th is habitat 
unsuitable. The threats d ue to  fire 
sup p ressio n are d iscussed  in  m o re 
d etail und er Facto r E.

In N ew  Yo rk, the d ecline o f  the 
Kam er b lue butterfly  resulting  from lo ss 
and  alteratio n o f  habitat is largely  due 
to  ind ustrial, co m m ercial, and  
resid ential d ev elo p m ent; fire 
sup p ressio n; v egetatio nal su ccessio n; 
and  habitat fragm entatio n. A lthough 
very  little o f  the sp ecies’ d ecline in  the 
A lbany  Pine Bush since 1979 can be 
attributed  to  ov ert habitat lo ss from 
d evelo p m ent, p rio r to  then over 90 
p ercent o f  the Pine Bush w as d estro yed  
ov er a p erio d  o f p erhap s 250 years 
(Schw eitzer, in  n t t ,  1992). The A lbany 
Pine Bush, w hich o nce co vered  at least 
25,000 acres, has been red uced  to  abo ut 
2,500 acres (G ivnish e t  a l., 1988). The 
recent d ecline in the A lbany  Pine Bush 
p o p ulatio n can be attributed  largely to  
im p ro p er o r absent habitat management. 
Z arem ba (1991) no ted  that in  ad d itio n to  
habitat lo ss, d issectio n o f  
m etap o p ulatio ns by  d evelo p m ent such 
as bu ilaing s and  ro ad s is a m ajo r threat 
to  the Kam er b lu e butterfly  in  N ew  
Yo rk, alo ng  w ith d etrim ental 
m anagem ent o f  lu p ine stand s and  
habitat d isturbance d ue to  o ff-road  
v ehic les and  ho rseback rid ing .

H abitat fragm entatio n and  lo ss o f 
habitat through d evelo p m ent, com bined  
w ith the extrem ely  sm all size o f the 
rem aining  p o p ulatio n (d iscussed  und er 
Facto r E), are the greatest threats to  the 
Kam er b lue butterfly 's co ntinued  
existence in  N ew  England . The p ine 
barrens in  N ew  H am pshire have largely  
been d estro yed  as a result o f ind ustrial, 
co m m ercial, and  resid ential 
d ev elo p m ent; ro ad  and  airp ort 
co nstructio n; and  gravel and  sand  
m ining . A  m ajo r retail m all, recently  
co m p leted  o n the o uter ed ges o f 
C o nco rd ’s p ine barrens, w ill encourage 
ad d itio nal co m m ercial d ev elo p m ent and  
further encro achm ents into  p ine barren 
habitat. Rem aining  fragm ents o f this 
natural co m m unity  are threatened  by  
co ntinued  d evelo p m ent p ressures, 
v egetatio nal successio n in  the absence 
o f  p erio d ic  fires, airp o rt exp ansio n, and  
d egrad atio n d ue to  o ff-ro ad  v ehicular 
use. Sp erd uto  (N ew  H am p shire N atural 
H eritage Invento ry , pers. co m m ., 1991) 
estim ated  that 90 to  95+  p ercent o f the

histo ric  p ine barrons in  the M e rrim a ck  
system  have d isappeared.

W isco nsin’s  nativ e savanna or pine 
and  oak barrens com m unity, w hich 
histo rically  w as quite prevalent 
throughout central and  northw estern 
W isco nsin, and  w hich very likely once 
suppo rted  many large metapopulations 
o f  this taxo n, has d eclined  severely. The 
W isco nsin Department o f Natural 
Reso urces also  reports that very few 
large co ntiguous barrens tracts remain 
in  W isco nsin and  d te  the follow ing 
threats to  Kam er blue habitat: fire 
sup p ressio n and  succession, conversion 
to  agriculture and  pine or Christmas tree 
p lantatio ns, and  o ther development. 
The Department states: “ These threats 
rem ain paramount, and  in  fed  are 
intensified , tod ay (Besadny, in  lift ., 
1992).”  W isco nsin still harbors some 
relatively  large Kam er blue populations 
and  there are opportunities for long­
term management and pro tection, but a 
significant long-term habitat 
management effo rt w ill be required if 
this p o tential is to  be realized . Many 
o ther rem nant populations o f the Kamer 
b lu e butterfly  in  W isconsin are small 
and  w id ely  scattered , o ccurring in 
iso lated  p atches o f  habitat along 
ro ad sid es, po w er line clearings, and on 
aband oned  agricultural fields (Bleser 
1990).

hi M ichigan, the m ajor cause for the 
butterfly ’s d ecline has been the 
degradation and lo ss o f habitat as a 
result o f successio n and  development. 
The habitat has been affected  by fire 
sup p ressio n, agriculture, silviculture,
and  off-road  vehicles. Remaining Kamer 
b lue butterfly  populations continue to 
be threatened  by  the d ecline and loss of 
w ild  lup ine populations resulting from 
these facto rs (W ilsmann 1990).

The tw o  m ajo r threats in Indiana 
id entified  by  C. Hedge (pers. comm., 
1991) are destruction o f habitat by 
d evelo pm ent, and succession resulting 
from fire suppression.

Cuthrell (1990) identified  fire 
sup p ressio n, development, and other 
hum an d isturbance as causes for the 
lo ss o f Kam er blue butterfly habitat in 
M innesota. The major threat to  the 
extant sites is succession, but potential 
logging o f the oak savannas also poses 
a threat (R. Baker, Minnesota 
Department o f Natural Resources, pers,
co m m ., 1991). , . .

Irw in and  Dow ney (1979) discussed 
the Kam er blue butterfly as “ another 
sp ecies that may have become exfcnct m 
m innia a* »  nm sible result o f

eco lo g ical change.”  ,
B. O v erut iliz a t io n  fo r  com m ercial,

rec reat io n al, sc ien tific , o r  edu cation al 
p u rp o ses . There have been large 
scientific  co llectio ns o f Kamer blues in
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the past (R. Z arem b a, T h e  N atu re  
Conservancy, per« , co m m ., 1 9 9 1 ) ,  
although p ast co llectin g  is  n o t 
considered to  h av e b een  a  sig n if ican t 
factor in  the  b utterf ly 's d ecl in e  to  its  
present condition. H o w ev er, th e  K am e r 
blue bu tterfly ’s  rarity  an d  d istin ctiv e ly  
beautiful coloration  m ay  m ak e i t a 
desirable ad d itio n  to  p riv ate  co l le ctio n s . 
Because the K am er b lu e b u tterf ly ’s  
numbers are so lo w  th ro u g h o u t its  
range, ad d itio n al tak in g  o r co l le ctin g  fo r 
any p urp o se o ther th an  p art o f  a 
carefully p lan n e d  reco v ery  actio n  m ay  
eliminate som e p o p u latio n s an d  h am p er 
recovery effo rts.

C. D ise a se  o r  p r e d a t i o n .  D isease an d  
predation hav e n o t b een  d o cu m en ted  as  
factors in th e  d eclin e o f  th is  sp ecies .

D. Th e  i n a d e q u a c y  o f  e x i s t i n g  
regulatory m e c h a n i s m s .  T h e  K am e r 
blue butterfly  is listed  as  en d an g ered  o r 
threatened b y  several states :

In New York, the Karner blue butterfly  is 
listed as endangered, and  the anim als and  
parts thereof, includ ing eggs and  larvae, are 
protected from unauthorized  taka, im po rt, 
transport, possession, o r sale.

The State o f  M innesota lists the Kam er 
blue butterfly as a threatened  sp ecies.
Minnesota law protects state listed  anim als 
from take, import, transport, o r sale.

In New H am pshire, the Karner blue 
butterfly is listed  as endangered  and  is  
protected from unauthorized taking . W hile 
New H ampshire law  d irects o ther State 
agencies to avoid fund ing, carry ing  out, o r 
authorizing actions that result in the 
destruction o f  essential habitat, it has not 
prevented the loss o f  habitat through 
development o f  private property. W ild  lup ine 
is listed by N ew  Hampshire as an end angered  
plant species. It is pro tected  by  the N ew  
Hampshire N ative Plant Pro tectio n A ct o f  
1987, which is im plemented  by  the New  
Hampshire N atural Heritage Invento ry  w ithin 
the D epartment o f Resources and  Eco no m ic 
Development. How ever, this leg islatio n d oes 
not prevent alteration o f w ild  lup ine habitat 
on private land w ith  the land o w ner’s 
permission.

In Wisconsin, the Kamer blue butterfly h 
been recommended for addition to the Stab 
was threatened, and the Department o f 
Natural Resources reports that it hopes to 
formally propose the listing during 1992 
(Besadny ¡„  1992). In addition to
Protection from take at occupied sites, 

isconsin law provides for protection and 
mfr S $  f habitat o f State hated specii 
n m S C ands’ where 8 significant 
Proportion of Wisconsin Kamerbiue 
occurrences are found.

InMichigan, the Kamer blue butterfly is 
Prevent f reaten®d species. Michigan lav 
occuninH ol hsted animals and protec 
p S E n h?bltat' 811(1 would k« raby afford 
P T h E / ^ T 8*? 811(1 larv8e at hiow n site 
hav e an nm ° f «diana currently does not 

T> ^ c ia l State list for insects,

listed hvJ?eoblue butterfly has not been
that ? 111111018 due to

behaved extirpated in that State,

W ith the recent red isco very  o f  a p o p ulatio n, 
Illino is is likely  to  list the Kam er blue as 
endangered , although Fed eral listing  w ill 
auto m atically  p lace the sp ecies on the 
Illino is endangered  sp ecies list (S. Lauzon, 
pers. co m m ., 1992). Under Illino is State law , 
all life fo rms o f listed  sp ecies are pro tected  
from take, and  therefore, know n o ccup ied  
habitat w o uld  also  receiv e so m e p ro tectio n. 
So m e ad d itional habitat p ro tectio n is also  
pro vided  to  listed  sp ecies through a 
p ro v isio n requiring  a co nsultatio n p ro cess to  
assess the im pacts o r actio ns authorized ,, 
fund ed , o r carried  o ut by  State or lo cal 
governments (S. Lauzo n, in Ziff., 1992).

W h ile m o st states w ith  e xtan t K am e r 
b lu e b utterf ly  p o p u latio n s h av e  
leg islatio n  w h ich  p ro tects  th e  an im als , 
p ro v isio n s for p ro tectio n  an d  
m an ag em en t o f  th e  h ab itat are  
in co m p lete  to  n o n -existen t. D estru ctio n  
an d  alteratio n  o f  h ab itat are m ajo r 
reaso n s for th e  b u tterf ly ’s d eclin e.

S o m e p o p u latio n s o f  K am er b lu e  
b u tterf lies o ccu r on Fed eral , S tate , o r 
p riv ately  o w n ed  p ark s, w ild life refuges, 
o r p reserv es an d  are  th ereb y  reco g n iz ed  
an d  p ro tected . H o w ev er, th is  p ro tectio n  
h as n o t p rev en ted  th e  ran g e-w id e  
d eclin es  o f  th e  K am e r b lu e an d  its  
h ab itat d u e to  th e  reaso n s d iscu ssed  in  
S ectio n , A  ab o v e, an d  S ectio n  £  b elo w .

T h e p in e b arren s an d  oak  sav an n as  
w h ere th e  K am e r b lu e b u tterf ly  o ccu rs  
are  u p lan d s u n d erlain  b y  extrem ely  
w ell-d rain ed  san d y  so ils  an d  are  th u s  
af ford ed  n o  p ro tectio n  b y  Fed eral  o r 
S tate w etlan d  reg u latio n s. U p o n  Fed eral  
listin g  o f  th e  K am e r b lu e b u tterf ly , th ere  
w ill  b e ad d itio n al p ro tectio n  p ro v id ed  
from  tak e o r tran sp o rt o f  th e  sp ecies , 
an d  from  h ab itat alteratio n  carrie d  o u t, 
fu n d ed , o r au th o riz ed  b y  Fed eral  
ag en cies. T h e  En d an g ered  S p ecies  A ct 
also  p ro v id es for n eed ed  h ab itat 
m an ag em en t th ro u g h  th e  reco v ery  
p ro cess .

E. O t h e r  n a t u r a l  o r  m a n m a d e  f a c t o r s  
a f f e c t i n g  i t s  c o n t i n u e d  e x i s t e n c e .  T h e  
p resen ce  o f  w ild  lu p in e is essen tial to  
th e  o ccu rre n ce  an d  su rv iv al o f  th e  
K am e r b lu e b utterf ly . U n altered  b y  
h u m an s, a p in e b arren  e co sy stem  is  
lik ely  to  b e a m o saic o f  in tersp ersed  
w o o d y  v eg etatio n , su ch  as p itch  p in e  
[ P i n u s  r i g i d a )  an d  scru b  o ak  (Q u e r c u s  
i l i c i f o l i a ) an d  m o re o p en  areas  
ch aracte riz e d  b y  w ild  lu p in e, g rasses, 
an d  o th er p lan ts  su ch  as  sp read in g  
d o g b an e ( A p o c y n u m  a n d r o s a e m i f o l i u m ) 

an d  N ew  Jersey  tea [C e a n o t h u s  
a m e r i c a n u s ) w h ich  serv e  as n e ctar 
so u rces  fo r ad u lt b u tterf lies (T h e N atu re  
C o n serv an cy  1 9 9 0 ) .

H isto rical ly , th e  p in e b arren  an d  oak  
sav an n a co m m u n ities  w ere m ain tain ed  
b y  n atu rally  o ccu rrin g , p e rio d ic f ires  
th at released  n u trien ts  an d  created  
o p en in g s fav o rab le for w ild  lu p in e an d  
o th er lo w  g ro w in g  p lan ts. R esid en tial

an d  co m m e rcial  d ev elo p m en t in  an d  
ad jacen t to  th e se  areas  h as  lead  to  fire 
su p p ressio n . W ith o u t f ire, v eg etatio n al  
su cce ss io n  to  u n su itab le  h ab itat o ccu rs  
o n  in tersp ersed  u n d ev elo p ed  areas. In 
th e  ab sen ce o f  f ire, m an y  areas o n ce  
d o tted  w ith  o p en in g s an d  w ild  lu p in e  
are  n o w  d o m in ated  b y  fo rest, w ith  little  
o r n o  u n d ersto ry . Fire  su p p ressio n  h as  
af f ected  h ab itat th ro u g h o u t th e  ran g e o f  
th e K am e r b lu e b u tterf ly .

S in ce  n o  life stag e o f  th e  K am e r b lu e  
b u tterf ly  is  co m p le te ly  resistan t to  f ire, 
re ce n tly  b u rn ed  lu p in e  s ites  m u st b e  
co lo n iz e d  b y  K am e r b lu e  b u tterf lies  
from  n earb y  u n b u m e d  s ite s  (S ch w eitz er 
1 9 8 9 , G iv n ish  e t  a l . 1 9 8 8 ). M ain ten an ce  
o f  th e  K am e r b lu e  b u tterf ly  d ep en d s on  
its  ab ility  to  d isp erse  to  n ew ly  exp an d ed  
w ild  lu p in e  s ite s  (Z arem b a 1 9 9 1 ,

G iv n ish  e t  a l .  1 9 8 8 ,  S ch w e itz e r 1 9 8 9 ).  
Frag m en tatio n  o f  rem ain in g  h ab itat 
p rev en ts  d isp ersal  an d  resu lts  in  sm all  
iso lated  p o p u latio n s.

W ith  sm al l , iso lated , an d  d eclin in g  
p o p u latio n s , th e  su b sp ecies  is h ig h ly  
v u ln erab le  to  e xtin ctio n . Extre m e  
iso latio n , w h e th e r b y  g eo g rap h ic 
d istan ce , e co lo g ical  f acto rs , o r 
re p ro d u ctiv e  strateg y , w il l  p rev en t th e  
in f lu x o f  n e w  g e n e tic m aterial  an d  can  
resu lt in  a h ig h ly  in b red  p o p u latio n  
w ith  lo w  v iab il ity  an d / o r f ecu n d ity  
(C h esser 1 9 8 3 ).  N atu ral  f lu ctu atio n s  in  
rain f all , h o st p lan t v ig o r, o r p red atio n  
m ay  w eak en  a p o p u latio n  to  su ch  an  
e xte n t th at re co v e ry  to  a v iab le  lev el  
w o u ld  b e im p o ssib le . Iso latio n  p rev en ts  
re co lo n iz atio n  b y  b u tterf l ies  from  o th er 
m etap o p u latio n s , resu ltin g  in  
e xtin ctio n . ^

S m all  re m n an t p o p u latio n s  are  h ig h ly  
v u ln erab le  to  a v arie ty  o f  f acto rs . 
W e ath e r e v e n ts  can  e l im in ate  su ch  
p o p u latio n s , as exe m p lif ie d  b y  th e  

f ailu re o f  th e  O n tario , C an ad a rem n an t 
to  su rv iv e  th e  im p acts  o f  d ro u g h t in  
1 9 8 8 , f o llo w ed  b y  u n u su ally  co ld  
w e ath e r in  M ay  an d  Ju n e o f  1 9 8 9  (D . 
S ch w e itz e r, i n  l i t t . ,  1 9 9 1 ) .  T h is  
p o p u latio n  w as  es tim ate d  b y  S ch w e itz e r 
to  b e aro u n d  1 0 0 0  ad u lts  in  Ju ly  1 9 8 4 ,  
w h ich  is  b e tte r th an  all  b u t a few  o f  th e  
p o p u latio n s  rem ain in g  to d ay . Its d em ise  
o ccu rre d  w ith in  f iv e o r s ix  y e ars , 
d esp ite  h ab itat acq u is itio n  an d  
p ro te ctio n . W e ath e r e v e n ts  can  af f ect 
th e  sp e cie s  an d  its  h ab itat th ro u g h o u t its 
ran g e, p o in tin g  o u t d ie  f rag ility  o f  th e  
m an y  sm all , an d  ev en  th e  larg er, 
rem ain in g  re m n an t p o p u latio n s . 

Im p ro p er m an ag em en t o f  existin g  w ild  
lu p in e h ab itat, in clu d in g  u n tim e ly  
m o w in g , th e  im p ro p e r u se  o f  h e rb icid e s  
alo n g  h ig h w ay s an d  p o w e r l in e  rig h ts -  
o f -w ay , an d  p o o rly  tim e d  an d / o r 

co n f ig u red  b u m s , also  th reaten  re m n an t 
p o p u latio n s  (D . S ch w e itz e r, i n  l i t t , ,

1 9 9 1 , B le s e r 1 9 9 0 ,  Z arem b a 1 9 9 1 ),
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Bro w sin g  o f  w ild  lu p in e b y  d eer, 

rab b its, an d / o r w o o d ch u ck s  also  p o ses  a 

th reat (D , S p erd u to , p ers . co m m ., 1 9 9 1 ;  

D . S ch w eitz er an d  D . S av ig n an o , 1 9 9 2 ,  

in  G iv n ish  e t  a l . 1 9 8 8 ). A  relatio n sh ip  

b etw een  th e  scarcity  o f  ad u lt n e ctar 

so u rces  an d  K am e r b lu e b u tterf ly  

ab u n d an ce h as also  b een  o b serv ed  

(B leser 1 9 9 0 ; D . S p erd u to , p ers. co m m ., 

1 9 9 1 ). Flo w erin g  o f  n e ctar p lan ts  like 

N ew  Jersey  tea (Ce a n o t h u s  a m e r ic a n u s ) 

can  get o u t o f  sy n ch ro n y  w ith  th e  ad u lt 

b u tterf lies ; th eref o re , lack  o f  d iv erse  

n e ctar p lan ts  m ay  co n trib u te  to  K am e r 

b lu e p o p u latio n  d e clin e s , esp e cial ly  in  

th e  w estern  p art o f  its  ran g e (D . 

S ch w eitz er, i n  l i t t . ,  1 9 9 2 ).

T h e S erv ice  h as caref u l ly  assessed  th e  

b est scien tif ic in f o rm atio n  av ailab le  

reg ard ing  th e  p ast, p resen t, an d  fu tu re  

th reats  f aced  b y  th is  su b sp ecies  in  

d eterm in in g  to  f in aliz e th is  ru le . B ased  

on th is  ev alu atio n , th e  p ref erred  actio n  

is to  list th e  K am e r b lu e b u tterf ly  as  

en d an g ered . It h as  b een  e xtirp ated  from  

th ree states in  th e  U .S ., is  v irtu ally  

extirp ated  from  C an ad a, an d  h as  

u n d erg o n e sig n if ican t d eclin e  in  all  s ix  

states w ith  rem ain in g  p o p u latio n s. D ue 

to  th e  m ag n itu d e o f  th e  ran g e-w id e  

d eclin e  o f  th e  K am e r b lu e b u tterf ly , 

p articu larly  w ith in  th e  p ast d e cad e , an d  

th e  co n tin u in g  th reats  f ro m  d estru ctio n , 

s u cce ss io n , an d  f rag m en tatio n  o f  its  

h ab itat, th is  b u tterf ly  is  in  n eed  o f  

Fed e ral  p ro tectio n  i f  it is  to  su rv iv e . 

T h ese  f acto rs su p p o rt l istin g  th e  K am e r 

b lu e b u tterf ly  as an  en d an g ered  sp ecies .

C r i t ic a l  H a b it a t

S ectio n  4 (a)(3 ) o f  th e  A ct is  am en d ed , 

req u ires th at, to  th e  m axim u m  e xte n t 

p ru d en t an d  d eterm in ab le , th e  S ecretary  

p ro p o se  critical  h ab itat at th e  tim e th e  

s p e cie s  is  p ro p o sed  fo r l istin g  as  

en d an g ered  o r th reaten ed . S e ctio n  3  o f  

th e  A ct d ef in es cri tical  h ab itat as , “ (i) 

T h e sp ecif ic areas  w ith in  th e  

g eo g rap h ical area o ccu p ie d  b y  a sp e cie s , 

at th e  tim e it is  listed  in  acco rd an ce  

w ith  th e  A ct, o n  w h ich  are f rm n d  th o se  

p h y sical  o r b io lo g ical  f eatu res (I) 

essen tial  to  th e  co n se rv atio n  o f  th e  

s p e cie s  an d  (II) th at m ay  req u ire  sp e cial  

m an ag em en t co n sid e ratio n s  o r 

p ro te ctio n , an d  (ii) sp e cif ic areas  

o u tsid e  th e  g eo g rap h ical  area o ccu p ie d  

b y  a sp e cie s  at th e  tim e  it is  l is ted , u p o n  

d eterm in atio n  th at su ch  areas  are  

essen tial  fo r th e  co n se rv atio n  o f  th e  

s p e cie s ."  D esig n atio n  o f  cri tical  h ab itat 

is p ru d en t u n le ss : (1 ) th e  sp e cie s  is  

th reaten ed  b y  tak in g  o r o th e r h u m an  

activ ity , an d  id en tif icatio n  o f  critical  

h ab itat can  b e  e xp e cte d  to  in cre ase  th e  

d eg ree o f  th re at to  th e  s p e cie s , o r (2 ) 

su ch  d esig n atio n  o f  cri tical  h ab itat 

w o u ld  n o t b e  b e n ef icial  to  th e  sp e cie s  

(5 0  C FR  4 2 4 .1 2 (a )(1 )) .  D esig n atio n  o f

critical  h ab itat is d eterm in ab le u n less:

(1 ) In fo rm atio n  su f f icien t to  p erfo rm  th e  

req u ired  an aly ses  o f  th e  im p acts  o f  th e  

d esig n atio n  is  lack in g , o r (2 ) th e  

b io lo g ical n eed s o f  th e  sp ecies  are  n o t 

su f f icien tly  w ell  k n o w n  to  p erm it 

id en tif icatio n  o f  an  area as  critical  

h ab itat (5 0  C FR  4 2 4 .1 2 (a)(2 )).

T h e S erv ice  f ind s th at d esig n atio n  o f  

critical  h ab itat fo r th e  K am e r b lu e  

b u tterf ly  is n o t p resen tly  d eterm in ab le. 

M o st existin g  p o p u latio n s o f  th is  

b utterf ly  are  lo cated  o n  h ig h ly  

f rag m en ted  h ab itat o f  d eclin in g  

su itab ility . T h e  siz e , sp atial  

co n f ig u ratio n , an d  ju xtap o sitio n  o f  

h ab itat areas  req u ired  to  p ro v id e for th e  

lo n g -term  su rv iv al o f  existin g  

p o p u latio n s h av e n o t b een  id en tif ied . 

R an g e-w id e co n serv atio n  o f  th e  K am e r 

b lu e b u tterf ly  m ay  also  req u ire  

p ro tectio n  an d / o r resto ratio n  o f  h ab itat 

in  areas  w h ere th e  sp ecies  is n o w  

extirp ated . In ad d itio n , in fo rm atio n  

n eed ed  to  an aly z e  th e  im p acts  o f  critical  

h ab itat d esig n atio n  is  u n av ailab le at th is  

tim e.

S in ce  p u b licatio n  o f  th e  p ro p o sed  

ru le , th e  S erv ice  h as  in itiated  ef forts to  

o b tain  th e  in f o rm atio n  n eed ed  to  

d eterm in e critical  h ab itat for th e  K am er 

b lu e b u tterf ly . A  p o p u latio n  an d  h ab itat 

v iab ility  an aly sis  (PH V A ) w o rk sh o p  w as  

co n d u cte d  b y  th e  IU C N /S S C  C ap tiv e  

B reed in g  S p ecialist G roup  an d  a 

sy m p o siu m  o n  th e  K am e r b lu e b utterf ly  

w as h eld  d u rin g  A p ril  1 9 9 2 .  

R esearch ers , sp ecies  exp erts , ag en cy  

rep resen tativ es , an d  in terested  

in d iv id u als  from  acro ss  th e  K am er b lu e  

b u tterf ly ’s ran g e p articip ated  in  th e  

w o rk sh o p  an d  sy m p o siu m . In fo rm atio n  

from  th e  sy m p o siu m  an d  th e  

f o rth co m in g  rep o rt o n  th e  resu lts  o f  th e  

PH V A  w ill  b e u sed  in  d eterm in in g  

critical  h ab itat fo r th e  K am e r b lu e  

b u tterf ly .

W h en  th e  S erv ice  f ind s th at critical  

h ab itat is  n o t d eterm in ab le at th e  tim e  

o f  listin g , reg u latio n s (5 0  C FR  

4 2 4 .1 7 (b )(2 )) p ro v id e th at th e  

d esig n atio n  o f  critical  h ab itat b e  

co m p le te d  w ith in  tw o  y ears  o f  th e  d ate  

o f  th e  p ro p o sed ' ru le  to  list th e  sp ecies . 

A  p ro p o sed  ru le  for critical  h ab itat 

d esig n atio n  m u st b e p u b lish ed  in  th e  

Fe d e ral  R eg ister, an d  th e  n o tif icatio n  

p ro ce ss  an d  p u b lic co m m en t p ro v isio n s  

p aralle l  th o se  fo r a sp ecies  listing . In 

ad d itio n , th e  S erv ice  w ill  ev alu ate  th e  

e co n o m ic an d  o th er relev an t im p acts  o f  

th e  critical  h ab itat d esig n atio n , as  

req u ired  u n d er S ectio n  4(b )(2 ) o f  th e  

A ct.

A v ailab le  C o n se rv atio n  M easu res

Co nserv atio n m easures pro vid ed  to  
sp ecies listed  as endangered  or 
threatened  und er the Endangered

S p ecies  A ct in clu d e recognition, 
reco v ery  actio n s , req uirem ents fo r 
Fed eral  p ro tectio n , and  prohibitions 
ag ain st certain  p ractices. Recognition 
th ro u g h  listin g  en co urag es and resu lts 
in  co n serv atio n  actio n s b y Fe d e ral, 
S tate, an d  p riv ate ag en cies, g ro u p s, and  
in d iv id u als . T h e End angered  Sp e c ie s 
A ct p ro v id es fo r possib le land  
acq u isitio n  an d  co o p eratio n  w ith the 
S tates an d  req u ires th at recovery actio ns 
b e carrie d  o u t for all  sp ecies. The 
p ro tectio n  req uired  o f  Fed eral ag encies 
an d  th e  p ro h ib itio ns against tak in g  and  
h arm  are d iscu ssed , in  p art, below.

S ectio n  7(a) o f  th e A ct, as amended, 
req u ires Fed eral agencies to  evaluate 
th eir actio n s w ith  resp ect to  any species 
th at is  p ro p o sed  o r listed  as endangered 
o r th reaten ed  an d  w ith  resp ect to  
critical  h ab itat, if  an y  is being  
d esig n ated . R egulations implementing 
th is  in terag en cy  coop eration  provision 
o f  th e  A ct are cod if ied  at 50  CFR part 
4 0 2 . S ectio n  7(a)(2) req uires Federal 
ag en cies to  en sure that activities they 
au th o riz e, fund , o r carry  out are not 
lik ely  to  jeop ard ize the continued  
existen ce  o f  su ch  a sp ecies or to  destroy 
o r ad v ersely  m od ify  its critical habitat. 
If  a Fed eral  actio n  m ay affect a listed 
sp ecies  o r its critical  habitat, the 
resp o n sib le Fed eral agency m ust enter 
in to  form al co n sultatio n  w ith the 
S erv ice. Fed eral involvem ent under 
sectio n  7 is exp ected  for m anagement 
an d  o th er lan d  use activ ities on Federal 
lan d s w ith  K am er b lue butterf ly

p o p u latio n s. T h e Fish  and W ildlife 
S erv ice  and  th e N ational Park Service 
are cu rren tly  conferring about the effects 
o f  p ro p o sed  p rescrib ed  burning of 
K am er b lu e hab itat at Indiana Dunes 
N atio n al Lak eshore. O ther Federally- 
ad m in istered  lo catio n s include U.S. 
Fo rest S erv ice land s in M ichigan, lands 
in  N ew  H am p shire for w hich the U.S. 
Fish  an d  W ild life S ervice holds 
co n serv atio n  easem ents, and U.S. Fish 
an d  W ild life S erv ice N ational W ildlife 
Refuge lan d s and  D epartm ent of Defense 
lan d s in  W isco n sin . A ctivities which are 
fu n d ed , reg ulated , o r carried  out by the 
Fed eral A viatio n  A dm inistration j  
in v o lv in g  th e airp o rt lands in N ew York 
an d  N ew  H am p shire w here K am er blue 
b utterf lies o ccu r w ill require section 7 
co n su ltatio n . S om e developm ent 
p ro jects involv ing  K am er blue butterfly 
sites co u ld  req uire authorization from 
th e U .S . A rm y  C orps of  Engineers 
(C orp s) for certain  project related 
activ ities in  regulated  w aters or 
w etlan d s o f  th e U nited  States. The 
C o rp s is review ing  a perm it apphca 

for a p ro p o sed  m arina that may 
ad v ersely  af fect the new ly rediscovered 

Illin o is p op ulation .
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Listing the K am er b lu e b u tterf ly  w il l  

encourage ad ditional research  an d  

provide for the d ev elo p m en t o f  n eed ed  

habitat protection an d  m an ag em en t 

strateg ies through th e re co v e ry  p ro cess . 
A dditional inform ation is  n eed ed  o n  
specific habitat ch aracteristics  su ch  as  
plait co m m u n ity  sp ecies  an d  stru ctu re , 
soil d ryness, shad ing, an d  o th er f acto rs  
that m ay affect th e su itab ility  o f  th e  
habitat for K am er b lu e b u tterf lies .

Likely reco v ery  activ ities w o u ld  also  
include continued m o n ito rin g , 
evaluation o f  hab itat m an ag em en t 
techniques, d ev elo p m ent o f  s ite -sp ecif ic 
protection and m an ag em en t p lan s , an d  
investigations into  re-estab lish in g  
populations.

The A ct and im p lem en tin g  
regulations found at 5 0  C FR  1 7 .2 1  set 
forth a series o f  g en eral p ro h ib itio n s  an d  
exceptions th at ap p ly  to  a l l  en d an g ered  
wildlife. Th ese  p ro h ib itio n s, in  p art, 
make it illeg al for an y  p erso n  su b ject to  
the jurisd ictio n o f  th e  U n ited  S tates  to  
take, import or exp o rt, sh ip  in  in terstate  
commerce in the co u rse  o f  co m m e rcial  
activity, o r sell o r of fer for sale  in  
interstate o r foreign co m m e rce  an y  
listed « p ed es. It also  is  il leg al to  
possess, se ll, d eliv er, carry , tran sp o rt, o r 
ship any su ch w ild life th at h as  b een  
taken illegally . C ertain  e xce p tio n s  ap p ly  
to agents of the S erv ice an d  S tate  
conservation agencies.

Permits m ay b e issu ed  to  carry  o u t 
otherwise prohib ited activ ities  
involving endangered w ild lif e  sp ecies  
under certain circu m stan ces .

Regulations governing p e rm its  are  a t 5 0  
CFR 17.22 and 1 7 ,2 3 . S u ch  p erm its  are  
available for scien tif ic p u rp o se s , to  
enhance the p rop agation o r su rv iv al  o f  
the species, an d /o r for inririrm tal talrn Jjj 
connection w ith o th erw ise law fu l  
activities.

National En viro n m e n t a l P o l ic y  A c t

The Fish and W ild life S e rv ice  h as  
.etennined that an  En v iro n m en tal  
Assessment, as d ef ined  u n d e r th e  
authority of d ie N atio n al En v iro n m en tal  
Fohcy A ct of 1 9 8 9 , n eed  n o t b e  

prepared in co n n ectio n  w ith  reg u latio n ! 
aaopted pursuant to  sectio n  4 (a) o f  th e  

S i***® »  A ct o f  1 9 7 3 ,  a s  
amended. A  no tice o u tlin in g  th e

for 11118 d eterm in atio n

on October 2 5 ,1 9 8 3  (4 8  FR  4 9 3 4 4 *
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A u t h o r

Th e  p rim a ry  a u th o r o f  t h is  f in a l ru le  
is  M a rk  W . C lo u g h  (s e e  A D D R E S S E S  

se c t io n ).

L is t  o f  S u b je c ts  in  5 0  C F R  P a r t  1 7

En d a n ge re d  a n d  th re a te n e d  spe cie s, 

Ex p o rts , Im p o rt s , R e p o rt in g  a n d  
re co rd k e e p in g  re q u ire m e n ts , a n d  
Tra n s p o rt a t io n .

R e g u la t io n  P ro m u lg a t io n

P A R T 1 7 — {A M E N D E D ]

A cco rd in g ly , p art 1 7 ,  su b ch ap te r B  o f  

ch ap te r I, ti tle  5 0  o f  th e  C o d e  o f  Fe d e ral  

R eg u latio n s is  am e n d e d  a s  s e t fo rth  
b elo w :

1 . T h e  au th o rity  citatio n  f o r p art 1 7  
co n tin u e s  to  re ad  as  f o l lo w s:

A u t h o r i t y : 16 U .S .C . 1 3 6 1 - 1 4 0 7 ; 1 6  U .S.C . 
1 5 3 1 - 1 5 4 4 ; 16 U .S.C . 4 2 0 1 - 4 2 4 5 ; Pub. L. 9 9 -  
6 2 5 ,1 0 0  Stat. 3500 , unless otherw ise noted.

2. A m end $ 17.11(h ) b y  adding foe 
follow ing, in alphabetical ord er, to  the l i s t  of  
Endangered and T hreatened W ildlife, under 
" IN SEC TS’*.

$ 1 7 .1 1  En d a n g e re d  a n d  t h r e a t e n e d  

wildlife.
* * ■*

(h) * * *

&* nmon name

Species

Scie ntif ic na m e

Ve rte bra te  p o p -

•"““ ""o* Æ S.’SdX s*»* «S ££S
threatened
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e n d a n g e r e d  o r  o u lU JS 

t h r e a t e n e d

W h e n

l is t e d
Crit ical

habitatC o m m o n  n a m e S c le n t l f i c  n a m e

H is t o r ic  r a n g e Special

rules

*

I N SECT S

- *

Bu tterf ly , K a r n e r  b l u e . .. .. . . ...........

*  *  *.

# . *  *

.. . .. . .. . .. . .. . ..  L y c a e ld e s  m e li s s a  s a m u e l ls  U . S . A .  ( I L,  I N , N A  . . . . . ..

*

E  . . . . . .. . . . . .. . . . . .. . . .  4 8 4  . .. .. .. . N A

A

I i

NA

*

M A ,  M I ,  M N ,  N H ,  N Y ,  O H ,  P A .  W l ,  C a n ­

a d a  ( O n t . ) .

•  ' *  « * •

Dated: November 27,1992.
Bruce Blanchard,
A cting D irector, Fish an d W ildlife Serv ice. 
[FR Doc. 92-30173 Filed 12-11-92; 8:45 am] 
BILUNG CODE 4310-65-M

D E P A R TM E N T O F  TH E  I N TE R I O R  

F is h  a n d  W i ld l if e  S e rv ic e

5 0  C F R  Pa rt  1 7  

RIN 1 0 1 8 -AB5 2

En d a n g e re d  a n d  Th re a t e n e d  W ild l if e  

a n d  P la n t s ; D e t e rm in a t io n  o f  

En d a n g e re d  o r  Th re a t e n e d  S t a t u s  f o r  

F ive  Aq u a t ic  S n a i ls  in  S o u t h  Ce n t ra l  

I d a h o

AGENCY: Fish an d  W ild life Serv ice, 
Interior.

ACTION: Final ru le.

SUMMARY: The U .S Fish  and  W ild life 
Serv ice (Serv ice) d eterm ines 
end angered  status pursuant to  the 
End angered  Sp ecies A ct o f 1973, as 
am end ed  (A ct), fo r four Snake Riv er '  
aquatic snails: The Id aho  sp ringsnail o r 
H om ed ale Creek sp ringsnail 
[ P y r g u l o p s i s  (— F o n t e l i c e l l a )  

i d a h o e n s i s ), the Utah valvata snail 
[ V a l v a t a  u t a h e n s i s ) ,  Snake River Physa 
snail (P h y s a  n a t r i c i n a ), and  the 
und escribed  Banbury  Sp rings lanx or 
lim p et in the genus L a n x .  The Serv ice 
also  d eterm ines threatened  status fo r 
o ne aquatic snail sp ecies, the Bliss 
Rap id s snail (an und escribed  m o no typ ic 
genus in  the fam ily  H yd ro biid ae). W ith 
the excep tio n o f  L a n x ,  fo ur o f  the taxa 
hav e d eclined  o v er all but a sm all 
fractio n o f their histo rical range. To d ay  
these fiv e sp ecies are currently  
restricted  to  a few  iso lated  free-flo w ing  
reaches or sp ring  alco v e habitats in  the 
m id d le Snake Riv er characterized  by  
co ld , w ell-o xygenated , unp o lluted  
w ater. L a n x  has rem ained  relativ ely  
stable at three kno w n lo catio ns since its 
d isco very  in  1988. H ow ev er, b ecause, 
L a n x  is  kno w n o nly  fro m  three sites it 
is m ost v ulnerable to  habitat change.

The free-flo w ing, co o l w ater 
env iro nm ents required  by these sp ecies 
have been im p acted  by and  are 
vulnerable to  co ntinued  ad verse habitat 
m o d ificatio n and  deteriorating w ater 
quality  from o ne or mo re o f the 
fo llo w ing : hyd ro electric d ev elo pm ent, 
peak-lo ad ing effects from existing  
hyd ro electric p ro ject o p eratio ns, w ater 
w ithd raw al and  d iv ersio ns, w ater 
p o llutio n, and  inad equate regulatory 
m echanism s. This is esp ecially  true fo r 
tho se sp ecies/ estricted  to  mainstem  
riv er env iro nm ents, P h y s a  n a t r i c i n a  and 
P y r g u l o p s i s  i d a h o e n s i s ,  but also  
m ainstem  co lo nies o f Bliss Rapid s snails 
and  V a l v a t a  u t a h e n s i s .  These m ainstem  
p o p ulatio ns or co lo nies may also  be 
v ulnerable to  habitat co m p etitio n from 
an exo tic  snail (P o t a m o p y r g u s  

a n t i p o d a m m ) .  W ith the excep tio n o f 
several spring habitats at a privately  
o w ned  preserv e in the Tho usand  
Sp rings area, rem aining  p ristine spring 
and  spring stream co m p lexes in the 
m id d le Snake River preferred  by  L a n x ,  

Bliss Rap id s snail and  Utah valvata are 
no t p ro tected  from all p o tential threats 
d escribed  above. This rule im p lem ents 
the p ro tectio n and  reco very  pro visio ns 
affo rd ed  by  the A ct fo r these aquatic 
snails.
EFFECTIVE DATE: January  13,1993. 

ADDRESSES: The co m p lete file for this 
ru le is av ailable fo r insp ectio n, by 
ap p o intm ent, during norm al business 
ho urs at the Bo ise Field  O ffice, U.S.
Fish  & W ild life Serv ice, 4696, Overland  
Ro ad , Ro om  576, Bo ise, Idaho  83705.

FOR FURTHER INFORMATION CONTACT:

Dr. Charles Lo bd ell at the above address 
(telep ho ne 208/ 334-1931). 
SUPPLEMENTARY INFORMATION:

Backgro und

The Id aho  (Homedale) Sp ringsnail 
{P y r g u l o p s i s -F o n  t e l ic e lla i d a h  o e n s i s ), 

Bliss Rap id s snail (Fam ily  Hydrobiidae 
n. sp .), Banbury  Sp rings lanx or lim p et 
(L a n x  n. sp .), Snake River Physa (P h y s a  

n a t r i c i n a ) ,  and  Utah Valvata snail 
[ V a l v a t a  u t a h e n s i s ) are part o f the 
nativ e m o llusc fauna o f the m id d le

Snake River w hich characteristically 
require co ld , fastw ater or lo tic habitats. 
These five sp ecies are part o f the 
freshw ater m ollusc fauna o f the middle 
Snake River comprising 37 native 
sp ecies includ ing 22 taxa o f snails in 
eight fam ilies and 15 clam species in 
three fam ilies (Frest e l  a l .  1991). 
A lthough many o f these 37 species 
d isplay w idespread  geographic 
d istributio n and a greater tolerance for 
p o llutio n, the five Totic species are 
lim ited  geographically and generally 
into lerant o f po llution. The “ middle” 
Snake River is defined  as extending 
from C.J. Strike Reservoir (river mile 
517.6) upstream to  M ilner Dam (river 
m ile 639.1). W ith few  exceptions, extant 
pop ulatio ns o f the five taxa are confined 
to  this reach; although prior to river 
developm ent and impoundment these 
and  o ther native molluscs “ extended 
beyond  these artificial and manmade 
bo und aries" (Frest e t  a l .  1991). ;

The lo tic fauna o f the middle Snake 
River have been declining for several 
years due to  fragmentation o f remaining 
free-flow ing habitats and deteriorating 
w ater quality. Hydroelectric 
developm ent throughout the Snake 
River has d irectly impacted the 
cand id ate species through inundation of 
lo tic  habitats, iso lating segmented 
pop ulations, and impacting suitable 
shallow  w ater shoreline habitat from 
pro ject-caused  flow  fluctuations. Water 
quality  continues to degrade in the 
mid d le Snake River from increased 
w ater use and w ithdraw al, aggravated

recent drought induced low flows, 
is 121 m ile (195 kilometer) stretch of 
i Snake River is impacted by 
^cultural return flow s; runoff from
tween 500 and 600 dairies and
idiots; effluent from over 140 private, 
te, and Federal fish culture facilities; 
d po int so urce (e.g. municipal 
/ vase) discharge (Idaho Department o 
alth and W elfare (IDHW) 1991a). 
ese factors contribute to increased 
trient loads and concentrations wmcn
turn adversely impact the lotic 

•_ t. lrtorlino rnntnbu
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filamentous algae, w hich the sp ecies 
cannot utilize. This algae w ill o ften 
cover rock surfaces, effectiv ely  
displacing suitable snail habitats and  
food resources. Stream  sed im ents also  
become anoxic as high b io chem ical 
oxygen demand during the aquatic 
growing season and  seaso nal algae 
dieoffs occur. . .  ,

The Bliss Rapids snail, Id aho  
springsnail, and Snake River Physa snail 
ere "living fossils/ ’ in that they  are 
relicts from ancient lakes. The Bliss 
Rapids snail and Idaho  sp ringsnail are 
survivors o f the late Plio cene (Blancan) 
Lake Idaho, w hich cov ered  m uch o f 
southern Idaho. The Snake River Physa 
snail is a relict from Pleisto cene lakes 
and rivers in the area (Taylo r 1988). The 
Utah valvata snail surv ives o nly  in the 
Snake River, Idaho, a fractio n o f its 
former range in Plio cene-Pleisto cene 
lakes and rivers covering  parts o f 
California, Nevada, Id aho , W yo m ing 
and Utah (Taylor 1985b). Fo ssil m aterial 
of the Pliocene Lan x  is need ed  to  
confirm the identity o f the new ly  
discovered species as being  co nsp eciftc 
with the Lake Idaho Lan x , tho ugh this 
is a new species in any case.

The Bliss Rapids snail (Fam ily  
Hydrobiidae, n. sp.) w as first co llected  
live and recognized as a new  taxo n in 
1959 (Taylor 1982a), but has no t yet 
been described in the literature. This 
snail is 2.0-2.5mm (0.8—.10 in) long, 
with three whorls, and is roughly ovo id  
in shape. There are tw o  co lo r variants or 
morphs in the Bliss Rap id s snail, the 
colorless or "p ale”  form and  the orange- 
red or "orange” form. The p ale m orph 
is slightly smaller w ith ro unded  w horls 
with more melanin p igm ent on the bod y 
(Frest and Johannes 1992a). This snail 
occurs on stable, co bble-bo uld er 
substratum only in flo w ing  w aters in the 
unimpounded reaches o f m ainstem  
Snake River and also  in a few  spring  
amove habitats in the Hagerman Valley , 
the species does not burrow  in 
sediments and normally av o id s surfaces 
with attached plants. Kno w n riv er 
populations (or co lo nies) o f the Bliss 
Spiels snail o ccur only in areas 
associated with spring influences or 
rapids edge environments and  tend  to  
1 , shorelines. They  are found  at
varying depths if d isso lved  oxygen and 
temperature requirements p ersist and  
are found In shallow  (< lcm  (.4 in)) 
K™ fnent 001(1 springs (Frest and  
c n n tT l 992®)* sp ecies is
resiHoCer0<l u 1Oi^era te^  p b o to p h o b ic  a nd  

j  88 on the la te ra l side s a nd

®ov2 K 1TV*  duri,n8 .f f yli8ht
» 87« „ „ ‘ t I  8nai1 Wl11 m igrate to  
UDDerm (or p erilitho n) on the
S " ® 0?  sp a c e s  o f ro cks

urnally. Th e  specie s ca n be  lo c a lly

quite abundant, and  it is esp ecially  
abund ant on smo oth ro ck surfaces w ith 
com m on encrusting red  algae. The 
largest know n co ncentratio n o f Bliss 
Rap ids snails o ccurs at The Nature 
Conservancy’ s (Conservancy) Tho usand  
Sp rings Preserve (Preserve) w ith an 
adult population estim ated  in the ‘Tow  
m illio ns”  (Frest and  Jo hannes 1992a). 
Rep ro d uctio n in the Bliss Rap id s snail 
v aries accord ing  to  habitat; o ccurring 
O cto ber-February  in m ainstem  Snake 
Riv er co lo nies and February -M ay  in 
large-spring co lo nies. Egg laying  o ccurs 
w ithin tw o  m onths o f rep ro d uctio n and 
eggs ap pear to  hatch W ithin one m onth. 
A d ult snails exhib it a strong seaso nal 
d ie o ff after rep ro d uctio n. Turno ver 
appears more p ro no unced  in m ainstem  
river co lo nies, p o ssibly  due to  
env iro nm ental stress (Frest and  
Jo hannes 1992a). Prior to  1987, the Bliss 
Rapid s snail w as know n p rim arily  from 
the m ainstem  Snake River bo uld er bars 
above King H ill (ap pro xim ately  river 
m ile 546) to  lo w er Salm o n Falls Dam 
(river m ile 573) and  upstream  in Bo x 
Canyon Sp rigs (river m ile 588), Tay lo r 
(1982a) believed  that " * * ‘ p rio r to  
dam co nstructio n there w as pro bably a 
sing le p o p ulatio n througho ut this range, 
and p lausibly  upstream as w ell.”  
Subsequent m o llusc surveys by  Frest 
(1991b), Pentec (1991b) and  Tay lo r 
(1987) found  new  subp o p ulatio ns o f the 
Bliss Rap id s snail in the m ainstem  
Snake River and  ad jacent spring  
habitats. Pentec (1991b) extend ed  the 
present know n range o f the sp ecies 
upstream  app ro xim ately  162 m iles 
w hen it found sp ecim ens in spring 
habitats above A m erican Falls at river 
m ile 749.8. Based  on liv e co llectio ns, 
the sp ecies currently  exists as 
d isco ntinuo usly  d istributed  p o p ulatio ns 
o ver 204 riv er m iles w ithin its histo ric 
range. These p o p ulatio ns are p rim arily  
co ncentrated  in the Hagerman reach in 
tailw aters o f Bliss and  Low er Salm o n 
Dams and  several unp o lluted  springs 
(i.e., Tho usand  Sp rings, M innie M iller 
Sp rings, Banbury  Sp rings, Niagara 
Sp rings, and  Bo x Canyon Sp rings).

Call (1884) d escribed  the Utah valvata 
snail ( V alv ata u tahen sis ) from Utah 
Lake, Utah, as V alv ata s in c e ra  var. 
u tah en sis . W alker (1902) rev ised  the 
genus V alv ata and  d eterm ined  V. 
u tahen sis  to  be a sp ecies. The Utah 
valvata snail is 4.5m m  (.2 in) long, the 
shell is turbinate (about equally  high 
and  w ide) w ith up to  four w horls. In the 
Snake River, V . u tahen sis  liv es in deep 
p o o ls ad jacent to  rapid s o r in p erennial 
flo w ing w aters asso ciated  w ith large 
spring  co m p lexes. The sp ecies avo id s 
areas w ith heavy currents or rap id s. The 
snail prefers w ell-o xygenated  areas o f

no n-red ucing  calcareo us mud  or mud- 
sand  substrate among bed s o f 
subm ergent aquatic v egetatio n. The 
sp ecies is absent from pure gravel- 
bo uld er bo tto m s. C hora, w hich 
co ncentrates bo th calcium  carbo nate 
(CaCCb) and  silico n o xid e (SiCh), is a 
co m m o n asso ciate. The Utah valvata 
snail is p rim arily  a d etritiv o re, grazing 
alo ng  the mud  surface ingesting  d iato m s 
o r pow dery p lant d ebris. In habitats 
w ith bo uld ers on mud , the snail has 
been observed  grazing d iato m s and  
o ther p erilitho n on ro cky  surfaces and  
m acro p hytes. The Utah valvata snail 
histo rically  o ccurred  from riv er m ile 
492 (near Grand v iew ) to  riv er m ile 585 
just abo ve Tho usand  Sp rings w ith a 
d isjunct p o p ulatio n in the A m erican 
Falls Dam tail w ater near Eagle Ro ck 
d am site at riv er m ile 709. The taxa w as 
know n histo rically  from no rthern Utah, 
although recent m o llusc surveys 
throughout the State revealed  no  live 
sites and  the sp ecies is believ ed  
extirp ated  there (Clarke 1991). A t 
p resent this sp ecies o ccurs in a few  
sp rings and  m ainstem  Snake Riv er sites 
in the Hagerman V alley  and  at a few  
sites belo w  A m erican Falls Dam 
d ow nstream  to  Burley  (Beak 1987; 
Tay lo r 1987). Recent surv eys at the 
Co nserv ancy 's Preserv e revealed  
d eclines in num bers and  areal extent o f 
Utah valvata ov er a four year perio d  
(Frest and  Jo hannes 1929a). Live 
co lo nies o f this snail p ersist in o nly  tw o  
areas at the Preserv e w ith a to tal 
p o p ulatio n at each co lo ny  estim ated  not 
to  exceed  6000 ind iv id uals. D ensity  
varied  but averaged  six liv e ind iv id uals 
co unted  per quarter m eter square w ithin 
each co lo ny .

The Snake River Physa snail w as 
named  P hy sa n atr ic in a and  d escribed  
by  Tay lo r in 1988. Fo ssil reco rd s o f the 
sp ecies o ccur in d ep o sits from 
Pleisto cene-H o lo cene lakes and  rivers 
from so utheastern Id aho  and  northern 
Utah. The typ e lo cality  is the Snake 
River, Go od ing County, Id aho . The 
shells o f ad ult Snake Riv er Physa snails 
are about 5 - 7 mm ( .2- .3  in) lo ng w ith 3 -  
3.5 w ho rls. Fresh shells are am ber to  
brow n in co lo r. The sp ecies o ccurs on 
the und ersid es o f gravel to  bo uld er 
substratum  in sw ift current in the 
m ainstem  Snake River. Liv ing 
sp ecim ens have been found  on bo uld ers 
in the d eep est accessib le part o f the 
river at the m argins o f rap id s. Tay lo r 
(1982c) believ ed  m uch o f the habitat for 
this sp ecies w as in d eep w ater beyo nd  
the range o f ro utine sam p ling . Tay lo r 
(1988) c ites co llectio ns o f this sp ecies 
from 1956 through 1985 and  co nsid ered  
its “ m o d em ”  range in the Snake River 
to  extend  from Grand v iew  (based  on
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em p ty  sh ells) u p stream  th ro u g h  th e  

H agerm an R each  (riv er m ile  5 7 3 ).

T ay lo r also  b eliev es  th at th e  

G ran d v iew  su b p o p u latio n  h as b eco m e  

e xtin ct s in ce  th e  e arly  1 9 8 0 ‘s **. . . as  

th e n ativ e  b o tto m  f au n a h as b een  

v irtu ally  elim in ated  in  th is  seg m en t o f  

th e S nak e R iv er.”  Liv e  sp ecim en s  o f  th e  

S nak e R iv er Ph y sa w ere  reco rd ed  n ear 

riv er m ile  6 7 5  in  1 9 8 7  (Beak  1 9 8 7 ).  

Pe n te c (1 9 9 1 b ) also  rep o rted  sing le liv e  

an im als at riv er m iles 7 4 0 .2  an d  7 4 9 .1 ,  . 

alth o u g h  Frest (1 9 9 i d )  b eliev es th ese  

m ay  b e im m atu re P k y s e lla  in t e g ra  o r 

P h y s e lia  g y rirt a  an d  id en tif icatio n  n eed s  

co n f irm atio n . R ecen t co m p reh en siv e  

sn ail  su rv ey s in  so u th eastern  Id ah o  and  

n o rth ern  U tah  (Frest e t  a 1. 1 9 9 1 ) an d  in  

a free-f low ing  reach  n e ar B u el (Frest and  

Jo h an n es 1 9 9 2 a) failed  to  f ind liv e  

sp ecim en s. A t p resen t, P h y s a  n a t ric in a  

rem ain s at o n ly  a few  lo catio n s in  th e  

H ag erm an an d  K ing  H ill re ach e s , w ith  a 

d isju n ct p o p u latio n  n ear M in id o k a D am  

(riv er m ile  6 7 5 ). L iv e  S nak e R iv er Ph y sa 

sn ails  are alw ay s rare  at co l le ctio n  sites; 

it is b eliev ed  th at f ew er th an  5 0  liv e  

S nak e R iv er Ph y sa h av e b een  co l le cte d  

in  th e  m id d le  S n ak e R iv er (Frest e t  a l . 
1 9 9 1 ).

U sing  m aterial  co l le cte d  n ear 

H o m ed ale, Id ah o  b y  H .M . T u ck e r in  

1 9 3 0 , H .A . Pilsb ry  d escrib ed  th e  Id ah o  

(H o m ed ale) sp rin g sn ail  as  A m ic o la  

id a h o e n s is  (Pilsb ry  1 9 3 3 ). G regg an d  

T ay lo r (1 9 6 5 ) estab lish ed  th e  n ew  g en u s  

F o n t e l ic e l la  an d  p lace d  F . id a h o e n s is  in  

th e p ro p o sed  n ew  su b g en u s N a t ric o la . 

H ersh ler an d  T h o m p so n  (1 9 8 7 ) , in  a  

recen t re -ev alu atio n  o f  N o rth  A m erican  

h y d ro b iid ae sy stem atica, rev ised  th e  

g en u s an d  assig n ed  F o n t e l ic e l la  to  th e  

g en u s P y rg u lo p s is .

T h e Id ah o  sp rin g sn ail  h as  a n arro w ly  

elo n g ate sh ell  re ach in g  a leng th  o f  5 -  

7m m  (.2—.3  in ), w ith  u p  to  5 . 5 - 6  w h o rls . 

T h is  sp ecies  is fo u n d  o n ly  in  

p erm an en t, f lo w in g  w aters  o f  th e  

m ain stem  S n ak e R iv er; th e  sn ail  is  n o t 

found  in  an y  o f  th e  S n ak e R iv er 

trib u taries o r in  m arg in al sp rin g s  

(T ay lo r 1 9 8 2 d ). T h e  sp e cie s  o ccu rs  on  

m u d  o r san d  asso ciate d  w ith  g rav el to  

b o u ld er siz e su b stratu m . It is  o f ten  

attach ed  to  v eg etatio n  (e.g .

P o t a m o g e t ó n ) in  rif f les. V ery  l i ttle  i s  

k n o w n  o f  th e  life h isto ry . H i e  Id ah o  

sp rin g sn ail  is  a Lak e Id ah o  e n d e m ic, 

an d  in  fo ssil form  h as  th e  sam e p o ten tial  

re l ic ran g e as th e  B liss  R ap id s sn ail  

(Frest 1 9 9 1 c) .  H isto rical ly , th e  Id ah o  

sp rin g sn ail  w as  fo u n d  fro m  riv e r m ile  

4 1 5  (H o m ed ale) to  riv e r m ile  5 5 3  an d  

h as b een  co l le cte d  at 1 0  lo cales . It is  

cu rre n tly  d isco n tin u o u sly  d istrib u ted  in  

th e  m ain stem  S n ak e R iv er at a few  s ites  

from  th e  h ead w aters  o f  C .J. S trik e  

R eserv o ir at riv e r m ile  5 1 8  u p stream  to  

ap p ro xim ate ly  riv e r m ile  5 5 3  (B an cro f t

S p rin g s), a red u ctio n  o f  n early  8 0  

p ercen t from  its  h isto ric ran g e. B ased  o n  

rep etitiv e v isits  to  p rev io u s sam p lin g  

sites , th e  sp e cie s  h as  d eclin ed  an d  

p o p u latio n s are  sm all .

T h e Ban b u ry  S p rin g s lan x o r lim p et 

(L a n x  n . sp .) is  a m em b er o f  th e  

L an cid ae , a sm all  fam ily  o f  p u lm o n ates  

en d em ic to  w estern  N o rth  A m erica. T h e  

sp ecies  w as f irst d isco v ered  b y  T erren ce  

J. Fre st in  B an b u ry  S p rin g s C reek  in  

1 9 8 8  an d  h as n o t y e t b een  f o rm ally  

d escrib ed . T h e sp ecies  is  d istin g u ish ed  

w ith  a sh ell  o f  u n ifo rm  red  cin n am o n  

co lo r, a su b cen tral  ap e x, w ith  its  leng th  

an d  h eig h t e xceed in g  its  w id th . T h e  

sp ecies  h as  b een  fo u n d  o n ly  in  sp rin g  

ru n  h ab itats w ith  w ell  o xy g en ated , 

cle ar, co ld  (1 5 - 1 6 ° C ) w aters  o n  b o u ld er 

o r co b b le su b stratu m . A ll  k no w n  

lo catio n s h av e relativ ely  sw if t cu rren ts . 

T h ey  are found  m o st o f ten  on  sm o o th  

b asalt an d  av o id  su rf aces  w ith  large 

aq u atic m acro p h y tes  o r f ilam en to u s  

g reen  alg ae. Beak  C o n su ltan ts, In c.

(Beak ) (1 9 8 9 ) rep o rted  th e sp ecies  

(sp e cim e n s  o rig in ally  id en tif ied  as  

F is h e ro j a  n u t t a lli) at d ep th s ran g in g  

from  3 0  to  7 5  cm  (1 1 .8 - 2 9 .5  in ) o n  

b o u ld er su b stratu m . Fre st an d  Jo h an n es  

(1 9 9 2 a) found  th e  sp e cie s  in  w ater as  

sh allo w  as  5  cm  (2  in ), b u t d ep th s  up  

to  15  cm  (6  in ) w ere  m o re ty p ical . A ll 

lan cid s  are  su scep tib le  to  d isso lv ed  

o xy g en  f lu ctu atio n s s in ce  resp iratio n  is 

acco m p lish e d  o n ly  th ro u g h  th e  m an tle ; 

lu n g s, g ills , an d  o th er sp ecializ ed  

resp irato ry  stru ctu re s  are  lack in g  (Frest 

an d  Jo h an n es 1 9 9 2 a). C o m m o n  m o l lu sc 

asso ciates  o f  th is  sp ecies  in clu d e  th e  

B liss  R ap id s sn ail  an d  v ag ran t 

p eb b lesnail (F lu m in ic o la  h in d s i ).
T h is  lim p et w as f irst d isco v ered  in  

1 9 8 8  at B an b u ry  S p rin g s (riv er m ile  5 8 9 )  

w ith  a seco n d  p o p u latio n  found  iq  

n earb y  B o x C an y o n  S p rin g s in  1 9 8 9  

(riv er m ile  5 8 8 ). D uring  1 9 9 1 , a m o l lu sc 

su rv ey  8t th e  T N C 's Preserv e  rev ealed  a 

th ird  p o p u latio n  in  th e  o u tf lo w s o f  

M in n ie M il ler S p rin g s (riv er m ile  5 8 4 .6 )  

(Pe n te c 1 9 9 1 b ). S u b seq u en t to  th is  

d isco v e ry , a m o re d etailed  in v estig atio n  

at th e  Preserv e rev ealed  th at th e  single  

co lo n y  w as sp o rad ically  d istrib u ted  

w ith in  an  area o f  o n ly  1 2 - 1 4  m 2 (Frest 

an d  Jo h an n es (1 9 9 2 a). Po p u latio n  

d en sity  w as in  th e ran g e o f  4 - 4 8  p er m 2. 

T h e  to tal  ad u lt p o p u latio n  at th e  

Preserv e  w as estim ated  at b etw een  6 0 0  

to  1 ,2 0 0  in d iv id u als . It sh o u ld  b e n o ted  

th at all  th ree  p o p u latio n s o f  L a n x  w ere  

fo u n d  in  alco v e  sp rin g  co m p le xe s  

p rev io u sly  su rv ey ed . T h ese  sp rin g  

co m p le xe s  co n tain  large areas  o f  

ad jacen t p resu m ab ly  id en tical  h ab itat 

n o t o ccu p ie d  b y  th e  sp ecies . A t p resen t 

th e  B an b u ry  S p rin g s lan x is k no w n  to  

o ccu r o n ly  in  th e  larg est, least d istu rb ed  

sp rin g  h ab itats  at B an b u ry  S p rin g s, B o x

C an y o n  S p rin g s, an d  T housand Springs 

b etw een  riv er m iles 5 8 4 .8  and 589 4 
T o d ay , th ese  th ree locations are 
v ario u sly  af f ected  b y ongoing water 
w ith d raw al an d  agricultural return 
f low s.

B ased  on  th e  fossil reco rd , the five 

can d id ate  sn ails  are endem ics  
o rig in atin g  in  th e area w ithin Pliocene 

Lak e Id ah o  an d  Its Pleistocene  
su cce sso rs  (T ay lo r 1968). In general, the 

fossil reco rd  sh o w s a larger past than 

cu rren t d istrib utio n , w ith past 
p o p u latio n s co n sid ered  continuous 
th ro u g h o u t th eir range. A n exception is 
th e  case  o f  ob ligate spring species such 

as  th e  Ban b u ry  S prings lanx; each 

g eo g rap h ically  Isolated  spring could be 
co n sid ered  a  d ifferent population (Frast 
1 9 9 1 c).

Eco lo g ical ly , th ese five sp ecies share 
m an y  h ab itat ch aracteristics , and in 
so m e lo catio n s tw o  o r m ore are 
sy m p atric. Basically , they require cold, 
cle an , w ell-o xy g en ated  flow ing water of 
lo w  tu rb id ity . A ll th e sp ecies except the 
U tah  v alv ata, and  p ossib ly  the Idaho 
sp rin g sn ail p refer gravel to  boulder size 
su b stratu m . D esp ite these affinities, 
each  o f  th e  f ive sp ecies have slightly 
d if ferent h ab itat p references. The Idaho 
sp rin g sn ail an d  Snak e River Physa are 
found  o n ly  in  th e free-flow ing mainstem 
S nak e R iv er w h ile  the rem aining three 
can d id ates  are  usually  associated with 
sp rin g  o r sp ring-lik e river habitats. For 
e xam p le , th e  Bliss Rapids snail can be 
fo u n d  in  b oth  sm all, shallow  spring or 
large, d eep  sp ring  outf low s, w hile the 
Banb u ry  S p rings lan x is know n only in 
large sp rin g  outf low s. T he Utah valvata 
sn ail  is  ab le to  to lerate slow er flowing 
en v iro n m en ts w ith  silty  vegetated 
su b strate b etter than the rest, although 
it can n o t to lerate true im poundm ent or 
reserv o ir co n d itio n s (Frest 1989b ). In 
th e m ain stem  riv er, they are found in 
areas o f  th e riv er not subject to  daily or 
seaso n al f luctuatio n s. N one of  the 
sp ecies  to lerate w hitew ater areas with 
rap id  f low . T h e sp ecies also share 
sim ilar life h isto ry  characteristics 
related  to  longevity . W ith the possible 
excep tio n  o f  S nak e River Physa and 
U tah  v alv ata, th e sp ecies are co n sid e re d  

an n u al sp ecies  w itn an average

lo ngevity  o f  one year. Bliss Rapids snail 
an d  Banb u ry  Springs lanx experience a 
d ieo f f  o f  o ld er ad ults during the late 
w in ter-early  sp ring  season following 
rep ro d u ctio n , although for the Bliss 

R ap id s sn ail the d ieoff  is less 
p ro n o u n ced  in  large-spring colonies 

(Frest an d  Johannes 1992a). Utah 
v alv ata are b elieved  to  have a m a x im um  

lo ngev ity  o f  tw o  years, although e 
m ajo rity  o n ly  survive a single year. 
A lth o ug h  little is know n of general uie 
h isto ry  for S nak e River Physa, longevity
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likely coincides w ith  related  P h ys a  sp . 

and other p ulm o n ates, av erag in g  tw o  

years. Im plications to  su rv iv al  o f  th e  

candidate sp ecies is th at an n u al sp ecies  

with localized d istrib u tio n  an d  sm all  

populations b eco m e v u ln erab le  to  

extirpation from  s to ch astic an d / o r 

catastrophic ch an g es in  en v iro n m en tal  

events. The rem aining  free-f lo w in g  riv er 

and spring/spring o u tf lo w  h ab itats for 

these species has b een  f rag m en ted  

between several im p o u n d ed  reach es  o f  

the Snake River in  so u th ern  Id ah o . T h e  

Swan Falls, C. J. S trik e, B liss , L o w er 

Salmon Falls, and  U p p er S alm o n  Falls  

Dams on the m ainstem  S n ak e R iv er 

inundated free-f low ing h ab itat an d  h av e  

extirpated p op u latio n s o f  th ese  sp ecies . 

Past diversion o f  large sp rin g  o u tf lo w s  

for hydroelectric an d  ag ricu ltu ral  

purposes have d estro y ed  h ab itat for 

Bliss Rapids and  U tah  v alv ata sn ails  in  

Box Canyon (T ay lo r 1 9 8 5 a) an d  

Thousand Springs. A n o th er m o re  recen t 

threat is the d isco v ery  o f  th e  N ew  

Zealand m udsnail (P o t a m o p yr g u s  

antipodarum) in  th e m id d le  S nak e  

River. The eu ry to p ic m u d sn ail  is  

experiencing exp lo siv e g ro w th  in  th e  

river and show s a w id e ran g e o f  

tolerance for w ater f lu ctu atio n s, 

velocity, tem p erature an d  tu rb id ity . T h e  

species seem s to  p refer w arm er, 

polluted w aters o v er p ristin e  co ld  

spring environm ents. A t p resen t, it is  

not abundant in  h ab itats p ref erred  b y  

Banbury Springs lan x, B liss  R ap id s  

snail, or the U tah  v alv ata. H o w ev er, th e  

species does co m p ete d ire ctly  for 

habitats of the S nak e R iv er Ph y sa an d  

Idaho springsnail in  th e  m ain stem  

Snake River. T o d ay  th ese  en d e m ic 

species rem ain o n ly  in  a few  iso lated

and for som e sp ecies, a few  sp rin g  

tributaries of  th e S nak e R iv er (T ay lo r 

1982a, b, c, a nd d , Fre s t 1 9 8 9 a).

The  bed o f  the  Sna k e  R ive r is  h e ld  in  

Tru 8 t  k y  the  Sta te  o f  Id a h o .
Snake Rive r w a te r f lo w in g  o ve r the  b e d  
is subject to State a n d  Fe d e ra l w a te r la w  
and water ca n be  a p p ro p ria te d  f o r 
beneficial uses. W a te r in  B o x  Ca n yo n  
vpnngs Cree k is  a lso subje ct  to  

appropriation. La n d  in  th e  u p p e r h a lf  of  
ox Canyon Sp rin gs Cre e k  is p riva t e ly  

owned and de ve lo pe d  b y  Ea r l M . H a rd y  
Land in  the  lo w e r e n d  o f  B o x  Ca n yo n  

pnngg Cre e k  is m a na ge d b y  th e  Bure a u  

M Um d M a na ge m e nt (Ta y lo r  1 9 8 5 a).

ucn of  the  re m a in in g  free  f lo w in g  

n ^.n j  Th o u s a n d  Sp rin g s  is

ininii ^  N a ture  Co n se rva n cy; 
H S *  P h a s e d  b y  th e  Co n se rva n cy  

Idaho P o w e r Co m p a n y in  1 9 8 6 .

thn n P,111̂ 1®88 p ro vid e d  p ro te ct io n  foi 
toe naa riy f  m ile s  o f  s p rin g  o u t f lo w s

M ille r  La k e  ¿ »m  f u rth e r 
Ppropria tion a nd  d e ve lo p m e n t .

H o w ev er, th ere are in d icatio n s th at 
w ater q uality  in  so m e o f  th e spring 
o u tf lo w s is im p acted  b y  irrig atio n  an d  
aq u acu ltu re retu rn  f low s in itiatin g  
o u tsid e th e Preserv e 's  b o u n d aries (Frest 
an d  Jo h an n es 1 9 9 2 a).

Listing  th e su b ject sp ecies  w ill  resu lt 
in  in creased  p ro tectio n  o f  rem ain in g  
free-f low ing  riv er an d  large sp rin g  
h ab itat req u ired  b y  th ese  an d  o th er 
sen sitiv e n ativ e sp ecies  su ch  as th e  
sh o rtf ace lan x o r g ian t C o lu m b ia R iv er 
l im p et (Fis h e r o la  n u t t a l l i ) (T ay lo r 
1 9 8 2 a,b ,c an d  d ) an d  th e S h o sh o n e  
scu lp in  (Co t tu s  gre e n e l). T h ese  areas  
co n tain  so m e o f  th e  last m ain stem  
S nak e R iv er h ab itats w ith  th e full ran g e  
o f  n ativ e  m o llu scan  sp ecies  p resen t, an d  
th u s rep resen t a u n iq u e aq u atic 
co m m u n ity .

Fed eral  actio n  on  th ese  f ive m o llu sk s  
b egan in  p art as a resu lt o f  sev eral  
p etitio n s su b m itted  u n d er sectio n  
4(b )(3) o f  th e A ct. D r. Pe te r B o w ler 
su b m itted  a p etitio n  to  list th e  S nak e  
R iv er Ph y sa sn ail  an d  th e u n d escrib ed  
B liss R ap id s sn ail  as en d an g ered  on  
Feb ru ary  7 ,1 9 8 0 .  A  f ind ing th at th is  
p etitio n  p resen ted  su b stan tial  
in fo rm atio n  th at th e  req u ested  actio n  
m ay  b e w arran ted  w as p u b lish ed  on  
A p ril  2 3 ,1 9 8 0  (4 5  FR  2 7 7 2 3 ). T h e  Id ah o  
sp rin g sn ail w as th e  su b ject o f  a p etitio n  
su b m itted  o n  N o v em b er 1 2 ,1 9 8 7 ,  b y  D r. 
B o w ler. T h e  S erv ice  p u b lish ed  on  
D ecem b er 2 9 ,1 9 8 8 ,  a f ind in g  th at th e  
p etitio n  to  list th e  Id ah o  sp rin g sn ail  
p resen ted  su b stan tial in f o rm atio n  th at 
l istin g  m ay  b e w arran ted  for th is  
sp ecies . T h e  S erv ice  in itiated  statu s  
rev iew s o n  th ese  th ree  sp ecies .

S ectio n  4 (b )(3 )(B ) o f  th e  A ct req u ires  
th e  S erv ice  to  m ak e a f ind in g  w ith in  1-  
y e ar o f  th e  d ate  a p etitio n  is re ce iv e d  as  
to  w h eth er o r n o t th e  req u ested  actio n  
is  w arran ted . If  th e  S e rv ice  f in d s th at 
th e  req u ested  actio n  is  w arran ted , b u t 
p reclu d ed  b y  o th er p en d in g  p ro p o sals  o f  
h ig h er p rio rity , th e  S e rv ice  m u st 
reev alu ate  th e  p etitio n  an n u ally  an d  
m ak e f ind in g s on  w h e th e r o r n o t th e  
req u ested  actio n  is  w arran ted . In  th e  
case  o f  th e  S n ak e R iv er Ph y sa an d  B liss  
R ap id s sn ails , th e  f irst 1 2 -m o n th  f in d in g  
w as p u b lish ed  in  th e  F e d e ra l R eg ister 
o n  Jan u ary  2 0 ,1 9 8 4  (4 9  FR  2 4 8 5 ).  
A n n u al w arran ted , b u t p reclu d ed , 
f ind in g s w ere  in  ef f ect fro m  1 9 8 4  
th ro u g h  p u b licatio n  o f  th e  p ro p o sed  
ru le  o n  D ecem b er 1 8 ,1 9 9 0  (5 5  FR  
5 1 9 3 1 ).

R an d all  M o rg an  an d  o th ers  p etitio n ed  
th e  S erv ice  to  list an  u n d escrib ed  
s p e cie s  in  th e  g en u s L a n x ,  th e  B an b u ry  
S p rin g s lan x, as  en d an g ered  u sin g  th e  
em erg en cy  p ro v is io n s  o f  th e  A ct on  
N o v em b er 1 3 ,1 9 8 9 .  W h ereas th e  
S e rv ice ’s  statu s  rev iew  d id  n o t d isclo se  
th e  e xis te n ce  o f  an  em erg en cy  w ith in

th e  m ean in g  o f  sectio n  4 (b )(7 ) o f  th e  
A ct, it d id  in d icate  th at p ro p o sin g  th e  
L a n x  fo r l istin g  u n d e r th e  n o rm al  
p ro ced u res  o f  sectio n  4  is w arran ted .

A l l  o f  th e  su b ject s p e cie s  e xce p t th e  
B an b u ry  S p rin g s lan x h av e b een  
in clu d ed  as can d id ate  s p e cie s  o n  th e  
S e rv ice 's  n o tice s  o f  rev iew . T h e  S nak e  
R iv er Ph y sa sn ail  an d  th e  B liss  R ap id s  
sn ail  w ere  f irst in clu d e d  as categ o ry  1 
can d id ate s  in  th e  1 9 8 4  R ev iew  o f  
In v erteb rate W ild l if e  (4 9  FR  2 1 6 6 4 ) ;  
th ey  retain ed  th is  statu s  in  th e  Jan u ary  
6 , 1 9 8 9  A n im al  N o tice  o f  R ev iew  (5 4  FR  
5 5 4 ). C ateg o ry  1 can d id ate s  are  th o se  
taxa fo r w h ich  th e  S e rv ice  h as  o n  file 
en o u g h  su b stan tial  in f o rm atio n  o n  
b io lo g ical  v u ln erab ility  an d  th reats  to  
su p p o rt p ro p o sals  to  list th em  as  
en d an g ered  o r th re ate n e d  sp e cie s . T h e  
U tah  v alv ata sn ail  ap p eared  o n  th e  1 9 8 4  
R ev iew  o f  In v erteb rate  W ild l if e  as  a 
categ o ry  2  can d id ate , an d  rem ain ed  as  
su ch  o n  th e  1 9 8 9  A n im al N o tice  o f  
R ev iew . T h e  Id ah o  sp rin g sn ail  w as f irst 
in clu d e d  as a categ o ry  2  can d id ate  on  
th e  1 9 8 9  A n im al  N o tice  o f  R ev iew . 
C ateg o ry  2  can d id ate s  are  taxa fo r w h ich  
in f o rm atio n  n o w  in  p o ssessio n  o f  th e  
S e rv ice  in d icate s  th at p ro p o sin g  to  list 
as en d an g ered  o r th re ate n e d  is  p o ssib ly  
ap p ro p riate , b u t fo r w h ich  co n clu s iv e  
d ate  o n  b io lo g ical  v u ln erab ility  an d  
th re at are  n o t cu rre n tly  av ailab le  to  
su p p o rt p ro p o sed  ru les . T h e  N o v em b er 
2 1 ,1 9 9 1  A n im al N o tice  o f  R ev iew  (5 6  
FR  5 8 8 0 4 ) ,  re f lectin g  th e  p ro p o sed  
statu s  o f  th ese  taxa, in clu d e d  all  f ive  
sn ails  as  " P E ”  (p ro p o sed  for listin g  as  
en d an g ered ).

B ased  u p o n  th e  p etitio n s , statu s  
su rv ey s , an d  o th e r in f o rm atio n  o n  f ile, 
th e  S e rv ice  p u b lish ed  a p ro p o sed  ru le  
o n  D ecem b er 1 8 , 1 9 9 0  (5 5  FR  5 1 9 3 1 )  to  
l ist as  en d an g ered  f ive aq u atic sn ails : 
th e  B liss  R ap id s sn ail , S n ak e R iv er 
Ph y sa sn ail , Id ah o  S p rin g sn ail , U tah  
v alv ata sn ail  an d  th e  B an b u ry  S p rin g s  
lan x o r l im p et. T h e  p ro p o sed  ru le  
in clu d e d  in f o rm atio n  p ro v id e d  b y  
T ay lo r (1 9 8 2  a, c ,  d , an d  1 9 8 8 ) an d  Frest 
(1 9 8 9 b ) o n  th e  B liss  R ap id s , Id ah o  
sp rin g , an d  S n ak e R iv er Ph y sa sn ails , b y  
T ay lo r (1 9 8 2 b ) fo r th e  U tah  v alv ata  
sn ail , an d  b y  Fre s t (1 9 8 9 a) an d  th e  
S e rv ice  for th e  B an b u ry  S p rin g s lan x.

T h e  S e rv ice  n o w  d ete rm in e s  th e  
Id ah o  sp rin g sn ail , th e  U tah  v alv ata  
sn ail , S n ak e R iv er Ph y sa sn ail , an d  
B an b u ry  S p rin g s lan x to  b e en d an g ered  
s p e cie s  an d  th e  B liss  R ap id s sn ail  to  b e  
a th re ate n e d  s p e cie s  w ith  p u b licatio n  o f  
th is  ru le .

S u m m a r y  o f  C o m m e n t s  a n d  

R e c o m m e n d a t io n s

In th e  D ecem b er 1 8 , 1 9 9 0  p ro p o sed  
ru le , al l  in te re ste d  p artie s  w ere  
req u ested  to  su b m it co m m e n ts  o r
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in fo rm atio n  th at m ig h t co n trib u te  to  th e  

d ev elo p m en t o f  a  f inal d eterm in atio n . 

T h e p u b lic co m m e n t p erio d  en d ed  on  

Feb ru ary  1 9 ,1 9 9 1 .  O n M arch  1 8 ,1 9 9 1 ,  

th e  S erv ice  p u b lish ed  a Fe d e ral  R eg ister 

n o tice  an n o u n cin g  p u b lic h earin g s an d  

reo p en in g  an d  exte n s io n  o f  th e  

co m m en t p erio d  th ro u g h  A p ril  3 0 ,1 9 9 1  

(5 6  F R 1 1 4 0 1 ). A n n o u n cem en ts  o f  th e  

p ro p o sed  ru le  an d  th e  u p co m in g  

h earin g s w ere  also  p u b lish ed  in  tw o  

n ew sp ap ers  on  M arch  1 8 ,1 9 9 1 :  th e  

Id ah o  S tatesm an  an d  th e  T w in  Falls  

T im es-N ew s. Pu b lic h earin g s w ere  h eld  

from  7 to  1 0  p .m . o n  A p ril  3 ,1 9 9 1  in  

B o ise , Id ah o , an d  f ro m  2  to  4  p .m . an d  

7 to  9  p .m . o n  A p ril  4 , 1 9 9 1  in  

H ag erm an , Id ah o . T h irty - tw o  

co m m  en ters p resen ted  o ral  testim o n y . 

O n Ju n e 4 ,1 9 9 1 ,  th e  S e rv ice  req u ested  

th at C  M ich ae l  Falte r, U n iv ersity  o f  

Id ah o , assem b le  a  p an el  o f  e xp e rts  to  

rev iew  an d  su m m ariz e  th e  existin g  

te ch n ical  k n o w led g e o n  th e  statu s o f  th e  

f ive sn ail  sp ecies . T o  acco m m o d ate  th e  

te ch n ical  rev iew  m eetin g  an d  receiv e  

ad d itio n al co m m e n ts , th e  S erv ice  

p u b lish ed  a th ird  n o tice , o n  O cto b er 7 ,  

1 9 9 1 , reo p en in g  th e  co m m e n t p erio d  

th ro u g h  O cto b er 3 1 ,1 9 9 1  (5 6  FR  5 0 5 5 0 ).  

T h e te ch n ical  rev iew  m eetin g  w as  h eld  

on O cto b er 2 1 —2 2 , 1 9 9 1 ,  in  B o ise , Id ah o  

w ith  s ix  p articip an ts . T h re e  ad d itio n al  

m o llu sc e xp e rts  w ere  in v ited  b u t d id  

n o t atten d . H o w ev er, th ese  in d iv id u als  

d id  p articip ate  in  a  late r rev iew  o f  th e  

m eetin g  su m m ary  an d  su b m itted  

d etailed  rev iew  co m m e n ts  an d  

ad d itio n al  su b stan tiv e  in f o rm atio n . T h e  

f inal S u m m ary  R ep o rt o f  th e  T e ch n ical  

R ev iew  M eetin g  w as  re ce iv e d  b y  th e  

B o ise  Fie ld  O f f ice o n  M arch  2 6 ,1 9 9 2  

(Falte r 1 9 9 2 ).

N in e t y -e ig h t  w rit t e n  co m m e n ts w e re  
re ce ive d  o n  th e  p ro p o se d  ru le . Th e  
Se rvice  co n sid e re d  a ll co m m e nts  
re ce ive d , in c lu d in g  o ra l te s t im o n y f ro m  
t w o  p u b lic  h e a rin gs o n  th e  p ro p o sa l to  
lis t  the  f ive  a q u a t ic  sn a ils . A  m a jo r it y  o f  
co m m e nts (n = 6 0 ) su p p o rte d  the  
p ro p o se d  ru le . O p p o s it io n  to  the  
p ro p o se d  ru le  w a s  ba se d o n  se ve ra l 
fa ctors , in c lu d in g  th e  a sse rt ion  th a t  the  
p ro p o se d  ru le  w a s ba se d u p o n  
in co m p le te  so urce s o f  k n o w le d ge  o n  the  
t ru e  d is t r ib u t io n  a n d  a b u n d a n ce  o f  the  
sn a ils. F iv e  w rit t e n  co m m e n ts o p p o se d  
the  p ro p o se d  l is t in g  a n d  e ig h t  le tte rs  
re que ste d a  p u b lic  h e a rin g . In  a d d it io n , 
th re e  Id a h o  Sta te  a ge ncie s p ro v id e d  
w rit t e n  co m m e n ts. Th e  Id a h o  
D e p a rtm e n t  o f  P a rk s a n d  R e cre a t io n  
w ro te  in  su p p o rt  o f  the  lis t in g , w h ile  the  
Id a h o  D e p a rtm e n t  o f  W a te r R e source s  
e xpre sse d in te re s t  in  th e  lis t in g  p ro p o sa l 

a n d  re que s te d  th e  S e rvice  u n d e rta k e  a n  
. . a n a lysis  o f  the  co n s t ra in ts  a  

lis t in g  w o u ld  h a ve  o n  e x is t in g  a n d

p ro p o sed  p ro jects  in  th e  d esig n ated  

re ach  . . . ”  T h e  Id ah o  D iv isio n  o f  

En v iro n m en tal  Q u ality  also  su b m itted  

w ater q u ality  stu d y  in f o rm atio n  fo r th e  

S nak e R iv er. S ev eral co m m en ters  

p ro v id ed  n ew  an d  su b stan tiv e b io lo g ical  

in fo rm atio n  ap p licab le  to  th e  listin g  

d ecisio n . O th er co m m en ts  p ro v id ed  

in fo rm atio n  p ertain in g  to  fu rth er 

research  n eed s an d  re co v e ry  p lan n in g . 

S u ch  in fo rm atio n  w il l  b e u se  fill in  th e  

d ev elo p m en t o f  a  re co v e ry  p lan . 

C o m m en ts o f  a s im ilar n atu re  o r p o in t 

are g ro u p ed  fo r co n sid eratio n  an d  

resp o n se . A  su m m ary  o f  th ese  issu es  

an d  th e  S e rv ice ’s  resp o n se to  e ach , are  

d iscu ssed  b elo w .

Issu e  1 : O n e resp o n d en t b eliev ed  th at 

“ . . . f rom  taxo n o m ic an d  

m o rp h o lo g ical  p ersp ectiv e , fo u r o f  th e  

sp ecies  id en tif ied  in  th e  p ro p o sals  are  

sn ails  w h ile  th e  f ifth is  a lim p et. 

T h eref o re th e  S erv ice  sh o u ld  su b stitu te  

th e  term  m o llu sk s for sn ails  in  th e  ti tle .”

S e rvic e  re sp o n se : L im p et is  th e  

co m m o n  an d  stan d ard iz ed  term  u sed  b y  

m alaco lo g ists  w h en  ref errin g  to  sn ails  

w ith  lo w  co n ical  o r cap  sh ap ed  sh ells  

th at h av e lo st th e ir co ile d  ch aracte r. 

S p ecif ical ly , th e  w o rk  w as  f irst ap p lied  

to  m arin e sn ails  (g astro p o d s= m o llu sc8) 

w ith  a n o n - co ile d  sh ell  h av in g  an  

im p erf o rate  ap e x. T h is  sh ell  form  is  

b eliev ed  to  h av e  ev o lv ed  sep arately  in  

m an y  d if f eren t sn ail  l in eag es to  p ro v id e  

a m o re h y d ro d y n am ic co n to u r in  h eav y  

cu rren ts . T h e  S e rv ice  co n sid e rs  u se  o f  

th e  term  “ sn ails”  to  d escrib e  th e  su b ject 

sp e cie s  in  th e  f in al ru le  b o th  

ap p ro p riate  an d  p ro p er.

Issu e  2 : S ev eral  co m m en ts  ad d ressed  

th e  q u estio n  o f  th e  B an b u ry  S p rin g s  

lan x o r lim p et (L a n x  s p .) statu s  as  a  

sep arate  taxo n . T h is  s p e cie s  sh o w s g ro ss  

m o rp h o lo g ical  sim ilarity  to  an o th er 

can d id ate  S n ak e R iv er lan cid , th e  

sh o rtf ace  o r g ian t C o lu m b ia R iv er lim p et 

(F is h e r o la  n u t t a l i ).  O n e co m m e n te r 

b eliev ed  th at fu rth er taxo n o m ic 

co rro b o ratio n  is  n eed ed  for 

d iscrim in atin g  L a n x  vs . Fis h e r o la  

“ . . . b efo re a  “ n e w ”  g en u s-sp ecies  is  

re co m m e n d e d  fo r en d an g ered  s tatu s .”  

S o m e co m m e n te rs  also  m ain tain  th at 

th ere  h as  b een  so m e co n f u sio n  

reg ard in g  m isid en tif icatio n s o f  th e  

B an b u ry  S p rin g s an d  F .  n u t t a l i  f rom  

sp e cim e n s  co l le cte d  in  B o x C an y o n  

S p rin g s (Beak  1 9 8 9 ). S p ecif ical ly , th ey  

ref er to  d if f eren ces  in  sp e cie s  

id en tif icatio n  b y  D w ight T ay lo r an d  

T e rre n ce  Fre s t fo r se v e ral  lan cid  

sp e cim e n s  fro m  th e  sam e v ial p ro v id ed  

b y  R ich ard  K o n o p ack y .

S e rvic e  r e sp o n se : T h e  S erv ice  h as  

co n sid e re d  av ailab le scie n tif ic e v id en ce  

an d  co n clu d e s  th at th e  B an b u ry  S p rin g s  

lan x (L a n x  s p .) an d  F .  n u t t a l i  are  

d istin ct taxa an d  sp atial ly  seg reg ated .

S h ell  f eatu res are  th e p rim ary  

m o rp h o lo g ical d iscrim inants  

d istin g u ish in g  th e  Banb ury Springs lanx 

an d  F .  n u t t a l i .  T h ese features include 

sh ell  ap e x lo catio n  and  orientation, 

sh ap e o f  th e  p o sterio r and  anterior side, 

co lo r, m axim u m  d im ensions, and ratios 

o f  stan d ard  sh ell  m easurem ents (Frest 

1 9 9 1 d ). T h e  tw o  sp ecies are also  

seg reg ated  eco lo g ically . T he Banbury 

S p rin g s lim p et h as b een collected  only 

from  sp rin g  hab itats at three locations 

an d  th ere  is  n o  ev id en ce o f  its 

o ccu rre n ce  in  th e  m ainstem  

R iv er. Fis h e ro la , on  th e o ther hand, is 

k no w n  to  o ccu r o n ly  in the m ain ^ m  

m id d le  S nak e R iv er and  o ther iwain«frm 

C o lu m b ia b asin  riv ers and  has not been 

found  in  sp rings. Regarding the 

co n f lictin g  id entif icatio n  b y Taylor and 

Fre st o f  so m e lan cid  sp ecim ens  

co l lected  from  B o x C anyon Springs, the 

S erv ice  n o tes th at th e dif ferences were 

m o st lik ely  d u e to  confusion from using 

u nlab eled  v ials. Frest (1991a) recently 

co l lected  an d  exam ined  several landds 

from  B o x C any o n  and  also exam ined  

co llectio n s  b y  T ay lo r (dead) a n d B  

K o n o p ack y  (sp ecim ens in question); he 

co n clu d e s  th at o n ly  one lancid  species 

is p resen t, th e  Banb ury  Springs lanx.

issu e  3 : S ev eral com m enters contend 

th at th e  S erv ice failed  to  evaluate and 

in co rp o rate inform ation in their 

p o ssessio n  p rio r to  pub lication of  the 

p ro p o sed  ru le . T h ey  b elieved that this 

in fo rm atio n  in d icated  the candidate 

sp ecies  are  m o re w id ely  distributed and 

ab u n d an t th an  in d icated  in the Service’s 

p ro p o sed  ru le an d  therefore the species 

sh o u ld  n o t b e listed .

Se rvice  re sp on se : T he inform ation in 

q uestio n  w as unp ub lished  data on snail 

ran g e an d  d istrib utions in the mid- 

S nak e riv er co llected  in  a study by Beak 

C o n su ltan ts, Incorp orated  during 1987. 

S nail f ield  d ata an d  locations for the 

sp ecies  o f  in terest w ere subm itted to the 

B o ise Fie ld  O ff ice on Feb ruary 19,1990. 

A cco rd in g  to  th e au th o r o f  the proposed 

ru le  (Jay G ore, U .S . Fo rest Service, 

fo rm erly  Fish  an d  W ildlife Service, 

p ars, co m m .), th e inform ation w as in 

d raft o r f ield  n o te form  and w as not 

easily  interp retab le. T he Service is 

req u ested  th at th e inform ation be 

resu b m itted  in  a form  that w as more 

easily  in terp retab le during the open 

co m m en t p erio d  follow ing publication 

o f  th e  p ro p o sed  ru le. T his information 

h as b een  ev alu ated  and  incorporated  

in to  th e  f inal rulem aking process.

Issu e  4 : S ev eral com m enters 

req u ested  th at th e S ervice delay or 

p reclu d e listin g  the five aq uaticsnai«  

b ecau se to o  little is know n _

th eir p resen t status. T hey believed tnew 

w as in ad eq u ate an d  insufficient 

sam p ling  in  p ast m o llu sc surveys to
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describe overall d istrib u tio n  an d  

abundance. Fo r e xam p le , statem en ts  to  

the effect that: (1 ) L e ss  th an  1 p ercen t 

of the middle S nak e R iv er h as  b een  

sampled; (2) th e p ro p o sed  ru le  is  b ased  

on earlier surveys th at felled  to  

adequately sam p le d eep w ater an d  o th er 

“hard to sam ple”  h ab itats ; an d  (3 )  

recent Umitea su rv ey s h av e  lo cate d  n ew  

populations, w h ich  g reatly  exp an d  th e  

"present range”  o f  so m e o f  th ese  

species; these facts  ” . . . su g g est th at 

even very lim ited ad d itio n al ef f o rts w ill  

uncover new p o p u latio n s an d  th at all  

representative hab itat h as  n o t b een  

examined." S everal co m m e n te rs  arg u ed  

against the listing assertin g  th at 

sampling for m u llu scs exh ib itin g  

localized and d isco n tin u o u s  

distribution using n o n -ran d o m iz ed , 

biased sampling (o r sam p lin g  “ w h ere  

their previous exp erien ce  an d  p rio r 

knowledge dictate”— S tein h o rst 1 9 9 2 )  

will likely m iss existin g  p o p u latio n s ; 

therefore conclusions reg ard in g  cu rre n t 

distribution in p rev io u s s tu d ies  w ere  

not statistically v alid . T h e y  also  co n ten d  

that failure to  lo cate p o p u latio n s o f  

molluscs exhibiting d isco n tin u o u s  

distribution should b e e xp e cte d  w h en  

using this type o f  “ f law ed ”  sam p lin g . 

Several respondents also  su g g ested  th at 

the Service initiate a co m p reh en siv e , 

statistically-based stu d ies  p ro g ram  for 

these species to  d ev elo p  ad d itio n al  d ata  

on spatial distrib ution an d  h ab itat 

requirements p rior to  an y  f inal listin g  

decision.

Service re sponse : T h e  listin g  p ro cess  

includes an op p ortunity  f o r th e  p u b lic 

to provide input an d  n ew  in f o rm atio n  is  

evaluated and co n sid ered  b efo re a f inal 

determination is m ad e. A sid e  from  

previously cited  stu d ies an d  rep o rts  in  

the proposed rule, th e  S erv ice  h as  

reviewed and co n sid ered  n ew  

information regarding d istrib u tio n  an d  

general life history for th e  f ive can d id ate  

species for eight recen t m o llu sc su rv ey s  

“ “j8 S#nake River b asin . T h e  S e rv ice  

« r ,,nfom)ation o n ly  from  sites w h ere  

uve specim ens w ere found  to  

eva,uate and estab lish cu rren t 

geographic range. T h e u se o f  d ead

E raenl 0r ^ l h  to  « aab f is h  cu rre n t 
^  ^ l o a d i n g  s in ce

d i f f L l u j 11 xOT 80130 *Pe c*®s m ay  b e 
fncuH and sheila are easily

d ow nstream . B e cau se  d ead  

forsnm *7 P018*8* sev eral y ears  an d  

^ c u l t  to

i o S f f i f ^ d y d 0 ^  v ersu s

co n clu sio n s reg ard in g  

pour of A « ^ 0n 818 P1“ 0 ^  sp ecu lativ e . 
g e ^ S 6 T ™ * *  exam in ed  a  larg er 

S t a  th ?  are® th“  Prev io u 8 s tu d ie s

• f e w S ^prepMed “ >'y
fences w e re  a d d it io n a l n e w

“ liv e s ites“  fo u n d . T h e stu d y  b y  Beak  

(1 9 8 7 ; ref erred  to  in  Issu e # 3 ) rep o rted  

a sin g le liv e  S nak e R iv er Ph y sa b elo w  

M in id o k a d am  at riv e r m ile  6 7 5  an d  tw o  

n ew  liv e s ites f o r  th e  Id ah o  sp rin g sn ail  

(w ith in  th e  h isto ric ran g e cited  in  th e  

p ro p o sed  ru le). Fre st (1 9 9 1 b ) su rv ey ed  

n early  5 0 0  sites  for can d id ate  m o llu scs  

from  1 9 8 8 - 9 1  th ro u g h o u t th e  S n ake  

R iv er an d  C o lu m b ia R iv er b asin s, 

in clu d in g  51  sites in  th e m id d le  S nak e  

R iv er. A lth o u g h  Fre st co l le cte d  B liss  

rap id s sn ail , Id ah o  sp rin gsna il an d  U tah  

v alv ata sn ails , n o n e o f  th e  co l le ctio n s  

w ere co n sid ered  n ew  liv e  s ites an d  n o n e  

o f  th e  can d id ates  w ere  rep o rted  o u tsid e  

th e  m id d le S nak e R iv er d rain ag e. Fre st 

(1 9 9 1 d ) rep o rted  e v id e n ce  o f  re ce n t 

ran g e red u ctio n  for th e  can d id ate  

sp ecies  b ased  on failu re to  f ind  liv e  

sp ecim en s  d urin g  su rv ey s b y  Beak  

(1 9 8 7 ) at so m e o f  T ay lo r’s  earl ier sites . 

Pe n te c (1 9 9 1 b ) rep o rted  a n ew  “ l iv e”  

p o p u latio n  o f  B liss  rap id s  sn ail  in  th e  

S nak e R iv er asso ciated  w ith  sp rin g  

o u tf lo w s ab o v e A m erican  Falls  reserv o ir 

at riv er m ile 7 4 9 .8 .  T h e  rep o rt states  th at 

th is  . . co llectio n  o f  liv e an im als  

(B liss R ap id s sn ails) in creased  th e  

p resen t ran g e o f  th e  sp ecies  u p stream  b y  

1 6 2  m iles o r b y  4 8 6  p ercen t re lativ e  to  

th e  p resen t ran g e stated  in  th e  U S FW S  

p ro p o s a l . . .”  T h ese  ty p es o f  ran g e  

d escrip tio n s  an d  co m p ariso n s  are  v alid  

o n ly  w h en  sp ecies  d istrib u tio n  is 

’co n tin u o u s ’ an d  n o t f rag m en ted  o r 

d isco n tin u o u sly  d istrib u ted  as  is  th e  

situ atio n  fo r th ese  sp ecies . In  an y  ev en t, 

n ew  liv e s ite s  rep o rted  fo r th e  B liss  

R ap id s sn ail  are  w ith in  th e  h isto ric 

ran g e cited  in  th e  p ro p o sed  ru le , an d  are  

su b ject to  s im ilar h ab itat th reats  as  th e  

p rev io u sly  cite d  s ites . Pe n te c also  

rep o rted  th e  th ird  “ n e w ”  p o p u latio n  o f  

Ban b u ry  S p rin g s lan x d isco v ered  in  a 

large sp rin g -ru n  at th e  Preserv e  (riv er 

m ile 5 8 4 .6 ) . M o re re ce n tly , a l im ited  

stu d y  o n  th e  ef f ects  o f  reserv o ir 

d raw d o w n  o n  m o llu scs  in  th e  lo w er 

S n ak e R iv er b elo w  H ells C an y o n  

rep o rted  th e  ab sen ce o f  th e  f iv e  

can d id ate  sp e cie s  in  th is  re ach  (Fre st 

an d  Jo h an n es 1 9 9 2 b ). T h e  au th o rs  o f  

th is  s tu d y  also  n o ted  th e  ab sen ce  o f  

o th er e xp e cte d  m o l lu sc e n d e m ics , o v en  

th e  eu ry to p ic an d  w id esp read  sp ecies , 

f ro m  e xp o se d  sh o relin es  in  d eep w ater 

h ab itats in  im p o u n d ed  re ach e s . In  

su m m ary , n o  n e w  sig n if ican t 

d istrib u tio n al in f o rm atio n  af f ectin g  th e  

statu s o f  th e  f iv e taxa w ere  rep o rted  b y  

an y  resp o n d en t, an d  in  m o st in stan ce s  

th e  can d id ate  sp e cie s  w ere  n o t co l le cte d  

at m o st s ites  sam p led  in  e ach  su rv ey . 

M o reo v er, w ith  th e  e xce p tio n  o f  La n x ,  

th e  su rv ey s su b stan tiate  co n clu s io n s  in  

th e  p ro p o sed  ru le  th at th e  can d id ate  

s p e cie s  are  fo u n d  o n ly  in  th e  S n ak e

R iv er an d  h av e  d e clin e d  to  th e  p o in t 

w h ere  th e y  are  n o w  ab sen t from  v ast 

re ach e s  o f  th e  S n ak e R iv er. R eg ard in g  

th e  arg u m en t th at th e  p ro p o sed  l istin g  is  

b ased  o n  in ad eq u ate  an d  b iased  

sam p lin g , th e  S e rv ice  co n cu rs  w ith  

Falte r’s (1 9 9 2 )  fo llo w in g  su m m ary  an d  

an aly sis :

” * * * non-randomized, purposeful 
sampling may w ell miss existing 
populations” , therefore **. . . given suitable 
habitat, additional populations o f these taxa 
might be found w ith more orderly, nan- 
purposeful sampling. Statistical 
considerations alo ne do not fully answer that 
possibility. The sampling issue Is but part o f 
the question o f w hether one would expect to 
find additional populations o f any one o f 
these taxa. The suitability o f the habitat to 
support the species must also be considered, 
i.9., unacceptable habitat renders moot the 
question o f w hether non-sampling o f river 
habitats judged to be ecologically 
unacceptable for a species indicates 
possibility o f additional habitat where the 
taxa might be found. The stenotopic 
environmental requirements o f all o f these 
taxa first delimits possible habitat for a 
species. Secondly, one addresses the 
question o f adequate sampling o f the 
potential habitat, not o f  all the water 
environment in the river, irregardless [sir) o f 
the degree o f matching organism 
requirements with the environment. 
Ecological judgement sets the bounds; 
statistical judgement then considers 
adequacy o f sampling that potential habitat. 
The panel had no deepwater sampling data 
to review but the findings o f recent water 
quality studies o f absolute environmental 
unsuitability offered by these habitats 
justifies the conclusion that Gastropods, 
especially taxa only found in habitats very 
different than those presently offered by the 
deepwater habitats are unlikely to be found 
. . .’’ Falter goes on to state” . . .The bulk 
o f the remaining, poorly sampled Snake 
River does not now offer those habitat 
conditions” (needed by the taxa), ” . . .  so  it 
is not potential habitat Reasonable ecological 
inference correctly stratifies those latter areas 
out o f consideration as potential habitat.”

T h e se  co n sid e ratio n s  also  ru le  o u t 
d e e p w ate r h ab itat b y  th e se  taxa s in ce  
w ate r q u ality  d e cl in e s  w ith  d ep th  in  th e  
m id d le  S n ak e R iv er. T h e  S e rv ice  d o e s  
b eliev e  th at f u tu re  m o l lu sc su rv ey s  an d  
s tu d ie s  m ay  rev eal  a few  ad d itio n al  
lo catio n s  w ith  l iv e  p o p u latio n s  o r 
co lo n ie s  o f  th e  can d id ate  s p e cie s , 
e s p e cial ly  in  sh al lo w , l itto ral  are as  
in f lu en ced  b y  sp rin g f lo w s. H o w ev er, it 
is l ik ely  th at th e se  n ew ly  d isco v e re d  

p o p u latio n s  w ill  b e  th re ate n e d  b y  th e  
sam e activ itie s  af f ectin g  th e  e xis tin g  
p o p u latio n s . T h e  S e rv ice  m ain tain s  th at 
th is  f inal ru le  is  b ased  o n  th e  b est 
in f o rm atio n  av ailab le . T h e  S e rv ice  als o  
b eliev es  th at su f f icien t in f o rm atio n  is  
p ro v id ed  o n  th e se  f iv e s p e cie s  to  
w arran t m ak in g  a d eterm in atio n  o n  th e ir 
statu s  at th is  tim e .
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Issu e  5 : M an y  co m m e n t letters  

exp ressed  co n ce rn s  w ith  th e  p o ten tial  

eco n o m ic im p acts  to  ag ricu ltu re  an d  

co m m u n ity  d ev elo p m en t alo n g  th e  

S nak e R iv er p lain  in  so u th  ce n tral  Id aho  

from  listin g  th e  f ive sn ails  u n d er th e  

A ct. Fo r e xam p le , sev eral  co m m en ters  

w ere co n ce rn e d  w ith  th e  p o ten tial  

im p acts  to  fu tu re h y d ro e le ctric 

d ev elo p m en t alo n g  th e  m id d le  S nak e  

R iv er an d  co n strain ts  to  e xistin g  p ro ject 

o p eratio n s. A n o th er resp o n d en t 

req u ested  th at th e  S e rv ice  d esig n ate  

“ . . . m itig atio n  m easu res  th at w o u ld  

p erm it n o rm al ag ricu ltu ral  p ractice s  

w h ile  still  p ro tectin g  th e  sp e cie s  . .

S e rvice  re sp o n se : U n d e r sectio n  

4(b )(1)(A ) o f  th e  A ct, l istin g  

d eterm in atio n s are  b ased  so lely  on  th e  

b est scien tif ic an d  co m m e rcial  

in f o rm atio n  av ailab le an d  e co n o m ic 

co n sid eratio n s  are n o t ap p licab le . T h e  

leg islativ e h isto ry  o f  th e  p ro v isio n s  

cle arly  states  th e  in ten t o f  C o n g ress to  

' ‘en su re”  th at listin g  d e cis io n s  are  

“ b ased  so lely  o n  b io lo g ical crite ria an d  

to  p rev en t n o n -b io lo g ical  co n sid eratio n s  

from  af f ectin g  su ch  d e cis io n s .”  H .R.

R ep . N o. 9 7 - 8 3 5 ,  9 7 th  C o n g ress 2n d  

S essio n  1 9  (1 9 8 2 ) . B e cau se  th e  S erv ice  

is  sp ecif ically  p re clu d e d  from  

co n sid erin g  e co n o m ic im p acts  in  th e  

f inal ru lem ak in g  p ro ce ss , th e  S erv ice  

h as n o t ad d ressed  su ch  im p acts  in  th is  

f inal ru le.

Issu e  6 : O n e co m m e n te r w as  

co n ce rn e d  w ith  th e  im p acts  to  

ag ricu ltu re  from  d esig n atin g  critical  

h ab itat. T h e y  req u ested  th e  S erv ice  

d esig n ate critical  h ab itat d u rin g  th e  

f inal ru lem ak in g  p ro ce ss  . . to  av o id  

to o  larg e an  are a b ein g  d esig n ated .”

S e rvic e  re sp o n se : u n d e r sectio n  

4 (a)(3 )(A ) o f  th e  A ct, th e  S ecretary  m u st 

d esig n ate critical  h ab itat to  th e  

m axim u m  e xte n t p ru d en t an d  

d eterm in ab le at th e  tim e a sp e cie s  is  

d eterm in ed  to  b e th reaten ed  o r 

en d an g ered . In  th e  p ro p o sed  ru le , th e  

S e rv ice  fo u n d  th at d eterm in atio n  o f  

critical  h ab itat w as  n o t p ru d en t fo r th ese  

sp ecies . A s  d iscu sse d  u n d e r th e  

“ C ritical H ab itat”  s e ctio n  b elo w , th e  

S e rv ice  co n tin u e s  to  f ind  th at 

d esig n atio n  o f  cri tical  h ab itat fo r th ese  

aq u atic sn ails  is  n o t p ru d en t at th is  

tim e. B e cau se  m an y  o f  th e  rem ain in g  

p o p u latio n s  fo r th ese  sp e cie s  are  in  

lo cal iz e d  sp rin g s , th e  S e rv ice  b eliev es  

su ch  d esig n atio n  m ig h t in cre ase  th e  

d eg ree o f  co l le ctin g , v an d al ism , an d  

o th e r h u m an  activ itie s , th u s  f u rth er 

th reaten in g  th e se  f iv e sn ails . Pro te ctio n  

o f  th ese  s p e cie s ’ h ab itats  w ill  b e  

ad d ressed  th ro u g h  th e  re co v e ry  p ro ce ss , 

an d  th ro u g h  th e  s e ctio n  7  co n su ltatio n  

p ro ce ss .

I ssu e  7 : O n e  re sp o n d e n t  m a in ta in e d  
th a t  th is  issue  s h o u ld  be  d e c id e d  b y  the

S tate o f  Id ah o  an d  n o t th ro u g h  th e  

Fed eral  listin g  p ro cess . T h e  S erv ice  

sh o u ld  d elay  listin g  at th is  tim e “ * * * 

b ecau se th e  leg islatu re an d  W ater 

R eso u rces  B o ard  h av e exten d ed  

p ro tectio n  to  th e  M id d le S nak e fo r a 

n u m b er o f  y ears  an d  th ere  is  n o  reaso n  

th at th is  w ater q u ality  an d  ev ery th in g  

can 't b e tak en  care  o f  o n  a state le v e l .”  

S e rvice  re sp o n se : In  re ce n t y ears, 

sev eral  p ro g ram s to  ad d ress  

d eterio ratin g  w ater q u ality  in  th e  S nak e  

R iv er h av e b een  in itiated  b y  v ario u s  

S tate o f  Id ah o  reg u lato ry  ag en cies  w ith  

p erm ittin g  an d  en f o rcem en t au th o rity  

(ID H W  1 9 9 1  a an d  b ). O n e o f  th e  f irst 

o f  th ese  p ro g ram s w as a w ater q u ality  

m o n ito rin g  stu d y  lau n ch ed  in  1 9 9 0  b y  

th e  D iv isio n  o f  En v iro n m en tal  Q u ality  

(D EQ ). T h at sam e y e ar th e  S n ak e R iv er 

from  S h o sh o n e Falls  d o w n stream  to  

L o w er S alm o n  Falls  R eserv o ir w as listed  

as “ w ater q u ality  l im ited .”  T h is  

d eterm in atio n  req u ires th at D EQ  

d ev elo p  a T o tal  M axim u m  D aily  Lo ad  

(T M D L) fo r th e riv e r w h ich  q uan tif ies  

p o llu tan t so u rces  an d  allo cates  n u trien t 

lo ad s. In  a related  m atter, th e  D EQ  

re ce n tly  d en ied  certif icatio n  for a 

N atio n al Po llu tio n  D ischarg e  

Elim in atio n  S y stem  (N PD ES ) p erm it for 

a n ew  f ish rearin g  f acility  in  th e m id d le  

S n ak e R iv er area. T h e  d ecisio n  w as  

b ased  o n  D EQ ’s  in terim  p o licy  o f  n o  n et 

in cre ase  in  to tal  n u trien ts  d isch arg ed  

in to  th e  S n ak e R iv er p rio r to  

d ev elo p m en t o f  th e  T M D L. Passag e o f  

th e  N u trien t M an ag em en t A ct p assed  b y  

th e  Id ah o  Leg islatu re in  1 9 8 9  req u ires  

th e  D EQ  to  co m p le te  a n u trien t 

m an ag em en t p lan  for th e  S nak e R iv er b y  

1 9 9 3 . T h e  Id ah o  D ep artm en t o f  W ater 

R eso u rces  is  in v o lv ed  in  p lan n in g  

ef f o rts w h ich  co u ld  resu lt in  S tate  

“ p ro te cte d ”  statu s fo r all  o r p o rtio n s o f  

th is  s tretch  o f  riv er. S u ch  d esig n atio n  

w o u ld  p ro te ct “ o u tstan d in g  f ish  an d  

w ild lif e , recreatio n al , aesth etic, 

h isto rical , cu ltu ral , n atu ral  o r g eo lo g ical  

v alu es  * * * fo r th e  p u b lic b enef it an d  

en jo y m en t”  from  certain  activ ities  an d  

co u ld  p reclu d e  f u rth er h y d ro  

d ev elo p m en t. A t p resen t, th e  stretch  

from  b elo w  M iln er D am  d o w n stream  to  

K ing  H ill is  u n d e r in terim  p ro tected  

statu s th ro u g h  1 9 9 3 . D esp ite th ese  an d  

o th er p ro g ram s in itiated  to  h alt th e  

d eterio ratio n  o f  th e  m id d le  S nak e R iv er, 

m o st are  in  th e  early  stag es, an d  i t is  

u n lik ely  th ese  p ro g ram s w ill  rev erse th e  

tren d  an y  tim e so o n . In an y  ev en t, 

reg u latio n s th at p ro v id e p ro tectio n  for 

in v erteb rate  sp e cie s  eq u iv alen t to  

p ro v isio n s o f  th e  Fed eral  En d an g ered  

S p ecies  A ct d o  n o t cu rre n tly  e xis t in  

Id ah o . T h e  Id ah o  D ep artm en t o f  Fish  

an d  G am e d o e s  m ain tain  a  list o f  

w ild lif e  classif ied  as  T h reaten ed  an d

En da n ge re d  a nd/ or Prote cte d Nongame 
spe cie s th a t  p ro h ib its  take  or 
posse ssion . H o w e ve r th is protection 
doe s n o t  e x te nd  to  a n y non-vertebrate  
spe cie s. Se e  the  d iscuss io n  unde r Factor 
D  in  “ Su m m a ry o f  Fa ctors Affecting the 
Spe cie s”  f o r a com ple te  discussion on 
th e  ina d e q u a cy o f  e x ist ing regulatory 
m e cha nism s fo r the  Ida ho springsnail, 
U t a h  va lva ta  sn a il, Snake  R ive r Physa, 
B a n b u ry Sp rin gs la nx  a nd Bliss rapids 
sn a il.

Issu e  8 : O n e co m m enter requested 

th at th e  S erv ice  p rep are as part of the 

f inal ru le  a T ak ings Im plications 

A ssessm en t u n d er Executiv e O rder 

1 2 6 3 0  to  ev alu ate th e risk  and strategies 

for th e  av o id an ce o f  the taking of  private 

p ro p erty .

S e rvice  re sponse : C oncerning  

Exe cu tiv e  O rd er 1 2 6 3 0 , “ G overnmental 

A ctio n s  an d  Interference w ith  

C o n stitu tio n ally  Protected  Property 

R ig h ts”  (M arch  1 5 ,1 9 8 8 ) ,  the A ttorney 

G eneral h as issu ed  guidelines on 

im p lem en tatio n  o f  the Executive Order. 

U n d er th e  sup p lem ental guidelines for 

th e  D ep artm ent o f  the Interior, a 

“ sp ecial situ atio n s"  rule applies when 

an  ag en cy  is exp ressly  required  to take 

an  actio n , m ak ing a finding, or give 

co n su ltatio n  b ased  solely upon  

sp ecif ied  criteria that leave the agency 

n o  d iscretio n ; su ch  as the criteria 

o u tlin ed  in  th e End angered  Species Act 

(A ct) for th e listing  o f  species. The 

A tto rn ey  G eneral's supplem ental 

g u id elin es state that Taking Implication 

A ssessm en ts (TLA ) shall be prepared 

after, rath er than  b efore, the agency 

m ak es th e d ecisio n  upon w hich its 

d iscretio n  is restricted . T he purpose of 

T IA s in  th ese sp ecial circum stances is to 

in fo rm  p o licy m ak ers o f  areas where 

u n av o id ab le taking exposures exist. 

S u ch  T IA s shall not be considered in 

th e  m ak in g  o f  adm inistrative decisions 

th at m u st, b y  law , b e m ade without 

reg ard  to  th eir eco n o m ic im pact, 

Pro v isio n s o f  the A ct require the Service 

to  list sp ecies b ased  solely  on the best 

scien tif ic and  co m m ercial information 

in d icatin g  w h eth er or not they are in 

d an g er o f  extin ctio n . T he Service may 

n o t co n sid er eco n o m ic im pacts in ̂ 

m ak ing  a listing  d ecision. The listing 

p ro cess  is also  subject to  strict 

tim etab les and  failure to com ply may 

sub ject th e ag en cy  to  legal action. The 

p ro v isio n s o f  the supplem ental 

g u id elin es relating to  non-discretionary 

actio n s are ap p licab le to  the 

d eterm in atio n  o f  threatened and 

en d an g ered  status for the five snai 

sp ecies  th at are subject of  this final ru*-
t e l l e  9 : T w o  respondents claim  tha^

th e S erv ice h as “ overstated the threa 

to  th e sp ecies from  variousactiviues. 

S p ecif ically , assertions m  the proposed
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rule that describe a d ve rs e  im p a c t s  t o  the 

subject species s u ch  a s “ Th e  sp e cie s  are 

threatened by p ro p o s e d  la rge  
hydroelectric dam  d e ve lo p m e n t s , 

current peak-loading o p e ra t io n s  o f  

existing h yd ro e le c t ric  w a t e r  p ro je c ts , 

water pollution, re d u c t io n  in  o x yg e n  

concentration, a n d  p o s s ib ly  c o m p e t it io n  

from a recently in t ro d u c e d  h y d r o b i id  

snail” are . . c o n c h is o ry , g iv in g  n o  

evidence or a n a lys is  o r  c it a t io n  f o r  

support."

Serv ice re s p o n s e : D e s p it e  t h e  a b o ve  
claims, no new  in f o rm a t io n  w a s  

provided to  c o n t ra d ic t  t h e  S e rv ic e 's  

contention tha t th e  f iv e  sp e cie s  a re  

threatened b y d e te rio ra t in g  w a t e r  

quality and o th e r th re a ts  p re s e n t  in  th e  

middle Snake R iv e r  (se e  F a c t o r  A  in  
"Summary o f  Fa cto rs  A f f e c t in g  t h e  

Species”). N ew in f o rm a t io n  s u b m it t e d  

during the co m m e n t  p e r io d  re a f f irm e d  

that the snails a re  c o ld  w a t e r  s t e n o t o p ic  

species restricted t o  t h e  m id d le  S n a k e  

River with lo ca lize d  d is t r ib u t io n , a n d  

absent from im p o u n d e d  re a d ie s . M o s t  

of this inform ation w a s  f o u n d  i n  e ig h t  

mollusc surveys u n d e rta k e n  f ro m  1 9 8 7 - 

1992 at various lo c a t io n s  t h ro u g h o u t  t h e  

Snake River Ba sin  (B e a k  1 9 8 7 , Be a k  

1989, Frest 1 9 9 1 b , F re s t  a n d  Jo h a n n e s  
1991, Frest and Jo h a n n e s  1 9 9 2 a , F re s t  

and Johannes 1 9 9 2 b , P e n te c  1 9 9 1 b , a n d  

Taylor 1 98 7 ). A lt h o u g h  ra n g e  e x te n s io n s  

were noted fo r U t a h  ya lva t a  a n d  B lis s  

Rapids snails in  so m e  o f  th e  s u rve y s , 

sites where the se  a n d  t h e  re m a in in g  

three species w a re  c o lle c t e d  o c c u rre d  

only in 'pre fe rre d  o r  u s a b le ’ h a b ita t  

types. In feet, sn a ils  w e re  a b se n t  f ro m  

most sites a nd lo ca t io n s  s a m p le d  in  

each survey. Fre s t  a n d  Jo h a n n e s  (1 9 9 2 a ) 
noted declines in  a b u n d a n ce  a n d  

distribution o f  U t a h  va lva t a  i n  t h e  

Conservancy’s P re se rve , a  "p ro t e c t e d  
firi* "» due to w a te r q u a l i t y  p ro b le m s  

attributed to  a g ric u lt u ra l a n d  

aquaculture re tu rn  f lo w s  in it ia t e d  

outside the P re se rve ’s  b o u n d a rie s .

Ta ylor (1 9 8 5 a ) sta te d  th a t  d iv e rs io n  o f  a  
portion o f  Bo x  C a n yo n  G re e k  t o  t h e

Tr o u t  H a t c h e ry  in  t h e  f o il  
o f l9 ?3 su b s ta n t ia lly  im p a c t e d  
Populations o f  B lis s  R a p id s  s n a ils "  

downstream in  th e  B u re a u  o f  L a n d  

r JS agf ? 8 n t '8 ® ° x  C d n y o n  A re a  o f  
^ d c a l  lEn viro n m e n ta l C o n c e rn . H e  a lso

d ive rs io n  p o s s ib ly

thrm .oifn f o r U t a h v a lv a t a  s n a ils  

tha v e lo d t y  re d u c t io n . S in c e
Jbe stenotopic e n v iro n m e n t a l

° f th e 8 e  » Pecies  d ef in es  
w to W e  ha b ita t , m o a t  m a la co lo g is ts

m  8ha llow sh o re lin e h a b ita ts  in

t a ilw a t e r  a re a s d u e  t o  o p e ra t in g  f lo w  

f lu c t u a t io n s , e le va te  w a t e r t e m p e ra tu re s , 
re d u ce  d is s o lve d  o x yg e n  le ve ls  in  

se d im e n ts , m o d if y  th e  r iv e rs  a b il i t y  to  
a ss im u la te  p o in t  a n d  n o n -p o in t  so u rce  

p o llu t io n , a n d  f u rt h e r  f ra gm e n t  

re m a in in g  p o p u la t io n s . Fre s t  a n d  

Jo h a n n e s  (1 9 9 1 ) a c k n o w le d g e d  th a t  

p ro p o s e d  c o n s t ru c t io n  o f  d iv e rs io n  

d a m s  f o r p o w e r  p ro d u c t io n  a t  K a n a k a , 

E m p ire , a n d  B o u ld e r  R a p id s , r iv e r  m ile s  

5 9 2 .2 ,5 9 4 .5 , a n d  5 9 7 .5 , re s p e c t ive ly , 

w o u ld  n o t  im p a c t  U t a h  va lva t a  o r  a n y  

o t h e r ca n d id a t e  sp e cie s b e ca u se  t h e  ta x a  
n o  lo n g e r o c c u r  in  th a t  r iv e r  re a ch . Th e  

a u th o rs  a t t r ib u te d  t h e  s n a ils  a b se n ce  t o  
d e t e rio ra t in g  w a t e r  q u a l i t y  a n d  

e m p h a s ize d  th a t  t h is  s t re tch  o f  t h e  r iv e r  

w a s  b e c o m in g  m a rg in a l m o llu s c  h a b ita t  
f o r t h e  re m a in in g  n a t ive  sp e cie s . I n  

a d d it io n , th e  re ce n t  lo w  f lo w s  

a sso cia te d  w i t h  t h e  p ro lo n g e d  d ro u g h t  

in  so u th e a s t  Id a h o  h a ve  c o n t r ib u t e d  t o  

c o n t in u in g  w a t e r  q u a l i t y  p ro b le m s  

t h ro u g h o u t  t h e  Sn a k e  R iv e r  b a s in . Th e  

S e rv ic e , h o w e ve r, d o e s b e lie ve  th a t  

P h y s a  a n d  B lis s  R a p id s  s n a il w o u ld  

b e n e f it  f ro m  s t a b iliz e d , n o n -f lu c t u a t in g  
w a t e r  le ve ls  in  t h e  L o w e r  S a lm o n  F a lls  

a n d  B lis s  D a m  t a ilw a t e r  re a ch e s . A s  

d is cu s s e d  in  d e t a il in  t h e  "S u m m a r y  o f  

Fa c to rs  A f f e c t in g  t h e  S p e c ie s " s e c t io n , 
th e  S e rv ic e  c o n c lu d e s  th a t  n e a r ly  a l l  o f  

th e  re m a in in g  p o p u la t io n s  o f  t h e  f iv e  
s n a ils  a re  a t  r is k .

S u m m a ry  o f  F a c t o rs  A f f e c t in g  t h e  
S p e c ie s

A f t e r  a  t h o ro u g h  re v ie w  a n d  

c o n s id e ra t io n  o f  a l l  in f o rm a t io n  

a va ila b le , t h e  S e rv ic e  h a s  d e t e rm in e d  

th a t  t h e  I d a h o  s p r in g s n a il (P y rg u lo p s is  

i d a h o e n s is ) ,  U t a h  va lva t a  s n a il  ( V a lv a t a  

u t a h e n s is ) ,  S n a k e  R iv e r  P h ys a  s n a il  

( P h y s a  n a t ric in a ), a n d  B a n b u ry  S p r in g s  

la n x  ( L a n x  n . s p .) s h o u ld  b e  c la s s if ie d  

a s e n d a n g e re d  sp e cie s  a n d  t h e  B lis s  

R a p id s  s n a il  (F a m i ly  H y d ro b i id a e , n . 
s p .) s h o u ld  b e  lis t e d  a s a  th re a te n e d  

sp e cie s . P ro c e d u re s  re q u ire d  b y  se c t io n  
4  o f  th e  A c t  a n d  re g u la t io n s  (5 0  C F R  

p a rt  4 2 4 ) p ro m u lg a t e d  t o  im p le m e n t  t h e  

l is t in g  p ro v is io n s  o f  t h e  A c t  w e re  

f o llo w e d . U n d e r  t h e  A c t , a  sp e cie s  m a y  

b e  d e t e rm in e d  t o  b e  a n  e n d a n g e re d  o r  

t h re a te n e d  sp e cie s  d u e  t o  o n e  o r  m o re  

o f  th e  f iv e  f a cto rs  d e s c rib e d  in  s e c t io n  

4 (a )(1 ). Th e s e  f a c to rs  a n d  t h e ir  

a p p lic a t io n  t o  t h e  Id a h o  s p r in g s n a il , 

U t a h  va lva t a  s n a il , S n a k e  R iv e r  P h ys a  

s n a il , B lis s  R a p id s  s n a il , a n d  th e  ' 

B a n b u ry  S p r in g s  la n x  a re  a s f e l lo w s :

A .  T h e  p re s e n t  o r  t h re a t e n e d  

d e s t ru c t io n , m o d if ic a t io n , o r  

c u rt a i lm e n t  o f  i t s  h a b it a t  o r  ra n g e . 

A c t iv i t ie s  t h a t  c o u ld  f u r t h e r  th re a te n  t h e  

c o n t in u e d  e x is t e n ce  o f  t h e  B l is s  R a p id s  

s n a il , U t a h  va lva t a  s n a il , I d a h o  

s p r in g s n a il , B a n b u ry  S p r in g s  la n x , o r

S n a k e  R iv e r  P h ys a  s n a il  in c lu d e  

p ro p o s e d  la rge  h y d ro e le c t r ic  d a m  

d e ve lo p m e n t s , p e a k -lo a d in g  o p e ra t io n s  

o f  e x is t in g  h y d ro e le c t r ic  w a t e r  p ro je c ts , 

w a t e r  p o l lu t io n , d iv e rs io n  o f  w a t e r  f o r  

i r r ig a t io n  a n d  a q u a c u lt u re  a n d  s m a ll 
h y d ro e le c t r ic  d e v e lo p m e n t .

S ix  p ro p o s e d  h y d ro e le c t r ic  p ro je c ts , 

in c lu d in g  t w o  h ig h  d a m  f a c ilit ie s , 

w o u ld  a lt e r  f re e  f lo w in g  r iv e r  re a ch e s  

w i t h in  t h e  e x is t in g  ra n g e  o f  th e se  s n a ils . 

D a m  c o n s t ru c t io n  t h re a te n s  t h e  f iv e  ta x a  

t h ro u g h  d ire c t  h a b it a t  m o d if ic a t io n  a n d  

m o d e ra te s  t h e  S n a k e  R iv e r ’s a b i l i t y  t o  

a s s im ila te  p o in t  a n d  n o n -p o in t  
p o l lu t io n . F u r t h e r  h y d ro e le c t r ic  

d e ve lo p m e n t  a lo n g  t h e  S n a k e  R iv e r  

w o u ld  in u n d a t e  e x is t in g  m o l lu s c  

h a b ita ts  t h ro u g h  im p o u n d m e n t , re d u c e  
c r i t ic a l  s h a d o w , l i t t o ra l  s h o re lin e  

h a b ita t s  in  t a ilw a t e r  a re a s d u e  t o  

o p e ra t in g  w a t e r  f lu c t u a t io n s , e le va te  

w a t e r  t e m p e ra t u re s , re d u c e  d e s o lve d  

o x yg e n  le ve ls  in  i m p o u n d »!  s e d im e n t s , 

a n d  f u r t h e r  f ra g m e n t  re m a in in g  

m a in s t e m  p o p u la t io n s  o r  c o lo n ie s  o f  

th e se  s n a ils .
Th e  Id a h o  P o w e r  C o m p a n y  s t u d ie d  

th e  f e a s ib il i t y  o f  a d d it io n a l h y d r o  

d e v e lo p m e n t  i n  t h e  a re a  d u r in g  th e  

e a r ly  1 9 8 0 ’s , a n d  t h e  F e d e ra l E n e rg y  

R e g u la t o ry  C o m m is s io n  (C o m m is s io n ) 

d e n ie d  t ire  C o m p a n y 's  l ic e n s e  re q u e s ts  

w h e n  a  m id -1 9 8 0 ’s p o w e r  s u p p ly  n e e d s  

a n a ly s is  re ve a le d  t h a t  t h e  N o rt h w e s t  

U n it e d  Sta te s  w o u ld  h a v e  a  p o w e r  

s u rp lu s  in t o  t h e  e a r ly  1 9 9 0 ’s. H o w e v e r , 

th e  r a p id ly  g ro w in g  N o rt h w e s t  re g io n  is  

f o re ca s t in g  p o w e r  sh o rta g e s  b y  t h e  la te  

1 9 9 0 ’s a n a  in t e re s t  i n  d e v e lo p in g  

p o t e n t ia l h y d r o  s it e s  o n  th e  S n a k e  R iv e r  
is  o n  th e  r is e .

C u r r e n t ly , I d a h o  P o w e r  C o m p a n y  h a s  

re c e ive d  a  p r e l im in a r y  p e rm it  to  

e va lu a t e  t h e  d e v e lo p m e n t  a n d  o p e ra t io n  

o f  t h e  A .J. W i le y  h y d r o p o w e r  p ro je c t  

(F e d e ra l E n e rg y  R e g u la t o ry  C o m m is s io n  

N o . 1 1 0 2 0 ) a t  r iv e r  m i le  5 6 5  o n  th e  

lo w e r  S a lm o n  F a l ls  D a m  t a ilw a t e r . Th e  

re s e rv o ir  c re a te d  b y  t h is  p ro je c t  w o u ld  

e x te n d  a p p ro x im a t e ly  s ix  r iv e r  m ile s  t o  

t h e  t a ilw a t e rs  o f  t h e  e x is t in g  lo w e r  

S a lm o n  h y d ro p ro je c t  a n d  im p o u n d  

a p p ro x im a t e ly  6 2 5  s u rf a ce  a cre s . Th i s  

im p o u n d m e n t  w o u ld  in u n d a t e  a n d  

d e s t ro y  m a in s t e m  r iv e r  h a b ita t s  f o r  

e x is t in g  p o p u la t io n s  o f  S n a k e  R iv e r  

P h ys a  a n d  B lis s  R a p id s  s n a il . D ik e  

H y d r o e le c t r ic  P a rt n e rs , (F e d e ra l E n e rg y  

R e g u la t o ry  C o m m is s io n  N o . 1 0 8 9 1 ) is  

c u r r e n t ly  e v a lu a t in g  a n o t h e r lo c a t io n , 

t h e  B lis s  D a m  t a ilw a t e rs  a t  r iv e r  m i le  

5 5 2 , f o r  h y d r o p o w e r  d e v e lo p m e n t . Th i s  

p ro je c t  w o u ld  in c lu d e  c o n s t ru c t io n  o f  a  

la rg e  c o m p a c t e d  c o n c re t e  d a m  c re a t in g  

a  5 6 0 -a c re  re s e rv o ir . Th i s  d e v e lo p m e n t  

w o u ld  in u n d a t e  e x is t in g  h a b it a t  a n d  

p o p u la t io n s  o f  t h e  I d a h o  s p r in g s n a i l , t h e  

B lis s  R a p id s  s n a il , a n d  t h e  S n a k e  R iv e r
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Ph y sa sn ail  th at o ccu r n e ar B an cro f t 

S p rin g s. C o n stru ctio n  o f  th e s e  tw o  

p ro p o sed  d am s w o u ld  in u n d ate  fo u r 

m ain stem  sites  th at are  cu rre n tly  

su p p o rtin g  p o p u latio n s o f  th e  B liss  

R ap id  sn ail ; b o th  o f  th e  tw o  k n o w n  sites  

th at are cu rre n tly  su p p o rtin g  

p o p u latio n s o f  th e  S n ak e R iv er Ph y sa  

sn ail , an d  at least o n e k n o w n  

p o p u latio n  o f  th e  Id ah o  sp rin g sn ail . 

T h ese  tw o  p ro p o sed  d am s w o u ld  n o t 

in u n d ate  h ab itat fo r th e  U tah  v alv ata  

sn ail  s in ce  th is  sn ail  is  w e l l  u p stream . 

T h e B an b u ry  S p rin g s lan x o ccu rs  in  

th ree  trib u tary  sp rin g s th at f lo w  in to  th e  

S nak e R iv er an d  th ese  w o u ld  lik ely  n o t 

b e im p acted  b y  th e  tw o  d am s. T h e  

rem ain in g  fo u r p ro p o sed  h y d ro  p ro jects  

are  d iv ersio n  o r ru n -o f - riv er 

d ev elo p m en ts  (w ith o u t reserv o irs) th at 

w o u ld  alte r th e  f lo w  reg im e an d  

m in im iz e  an n u al f lo w s in  th e  b y p ass  

re ach e s  at th e  fo u r S n ak e R iv er sites . 

Fre st an d  Jo h an n es (1 9 9 1 ) b eliev e  th at 

p ro p o sed  co n stru ctio n  an d  o p eratio n  o f  

th ree  o f  th ese  p ro jects  fo r p o w er 

p ro d u ctio n , K an ak a, Em p ire  an d  

B o u ld er R ap id s w o u ld  n o t ad v ersely  

im p act th e  U tah  v alv ata o r an y  o th er 

can d id ate , so  lo n g  as ef f o rts to  co n tro l  

sed im en tatio n  d u rin g  co n stru ctio n  are  

im p lem en ted . D eterio ratin g  w ate r 

q u ality  is  m o st lik ely  th e  p rim ary  f acto r 

lim itin g  th e  n ativ e  m o l lu scs  in  th is  

re ach . Ev en  w ith  im p ro v em en ts  in  w ate r 

q u ality  in  th is  re ach  o f  th e  S n ak e R iv er, 

co n stru ctio n  o f  th e se  p ro jects  w o u ld  

af f ect re co v e ry  ef f o rts s in ce  o th erw ise  

su itab le f ree-f lo w in g  h ab itats  w o u ld  b e  

im p acted .

P e a k -lo a d in g , t h e  p ra c t ic e  o f  

a r t i f ic ia l ly  ra is in g  a n d  lo w e r in g  r iv e r  

le ve ls  to  m e e t  s h o rt -t e rm  e le c t ric a l  

n e e d s  b y  lo c a l r u n -o f -t h e -r iv e r  

h y d ro e le c t r ic  p ro je c t s  a ls o  th re a te n s  

th e se  sp e cie s. P e a k -lo a d in g  is  a  f re q u e n t  

a n d  s p o ra d ic  p ra c t ic e  t h a t  re s u lt s  in  

d e w a t e r in g  m o l lu s c  h a b ita t s  in  s h a llo w , 

l i t t o ra l s h o re lin e  a re a s. W it h  th e  

e x c e p t io n  o f  t h e  B a n b u ry  S p r in g s  la n x  

a n d  p o s s ib ly  S n a k e  R iv e r  p h y s a , th e se  

d iu r n a l  w a t e r  f lu c t u a t io n s  p re v e n t  th e  

c a n d id a t e  sp e c ie s  f ro m  o c c u p y in g  th e  

m o s t  f a vo ra b le  h a b ita t s . Th e  B lis s  D a m  

is  a p p ro x im a t e ly  s ix  m i le s  a b o ve  

B a n c ro f t  S p r in g s  a n d  m a y  a d ve rs e ly  

a f fe ct th re e  k n o w n  p o p u la t io n s  o f  th e  

I d a h o  s p r in g s n a il , t w o  p o p u la t io n s  o f  

th e  B lis s  R a p id s  s n a il , a n d  a  p o p u la t io n  

o f  t h e  S n a k e  R iv e r  P h ys a  s n a il , b y  

re s t r ic t in g  l i t t o r a l  h a b it a t  d u r in g  t h e  la te  

s u m m e r p e a k -lo a d in g  o p e ra t io n . P e a k ­

lo a d in g  o p e ra t io n  o f  th e  lo w e r  S a lm o n  

F a lls  P o w e r  P la n t  m a y  h a rm  th re e  

m a in s t e m  S n a k e  R iv e r  p o p u la t io n s  o f  

t h e  B lis s  R a p id s  s n a il , a n d  a  p o p u la t io n  

o f  th e  S n a k e  R iv e r  P h ys a  s n a il . Th e  
c o m b in e d  p e a k -lo a d in g  e f f e cts f ro m

p ro p o s e d  A .J.  W ile y  a n d  D ik e  

h y d ro e le c t r ic  p ro je c ts  w o u ld  a lso  
im p a c t  k n o w n  p o p u la t io n s  o f  th e  Id a h o  

s p r in g s n a il, m o s t  o f  th e  e x ta n t  co lo n ie s  
o f  th e  B lis s  R a p id s  s n a il, a n d  b o t h  o f  th e  

Sn a k e  R iv e r  P h ys a  s n a il p o p u la t io n s  in  
th e  H a g e rm a n  a n d  K in g  H i l l  re a ch e s. 

Th e  re c e n t ly  d is c o ve re d  p o p u la t io n  o f  
B lis s  R a p id s  s n a il a b o ve  A m e ric a n  F a lls  

(r iv e r  m i le  7 4 9 .8 )  is  a lso  su b je c t  t o  th e  
e f fe cts o f  w a t e r  f lu c t u a t io n s  f ro m  

o p e ra t io n  o f  th e  S h e lle y  h y d ro e le c t r ic  
p ro je c t  a t  r iv e r  m i le  7 8 3 .

Ba se d  o n  l im it e d  s a m p lin g , th e se  

s n a ils  h a ve  n o t  b e e n  f o u n d  b e tw e e n  
M iln e r  D a m  (r iv e r  m i le  6 3 9 .1 )  a n d  

S h o s h o n e  F a lls  (r iv e r  m i le  6 1 4 .8 ) .  Th i s  
re a ch  o f  th e  Sn a k e  R iv e r  is  e s s e n t ia lly  

d e w a t e re d  d u r in g  th e  ir r ig a t io n  se a son  
a n d  re m a in in g  lo w  f lo w s  h a ve  p o o r  

w a t e r  q u a li t y . I t  is  u n l ik e ly  t h a t  th e se  

sp e cie s  c o u ld  e x is t  in  t h is  r iv e r  s t re tch . 
D u r in g  t h e  i r r ig a t io n  se a so n w a t e r  

q u a li t y  a n d  q u a n t it y  b e lo w  S h o s h o n e  
F a lls  is  p o o r, t h o u g h  b o t h  a re  g ra d u a lly  
im p ro v e d  b y  in f lo w  f ro m  Sn a k e  R iv e r  

P la in  S p r in g  t r ib u t a r ie s  t h ro u g h  th e  
H a g e rm a n  R e a ch .

T iie q u ality  o f  w ate r in  th ese  h ab itats  

h as a d ire ct ef f ect on  th e  sp e cie s  

su rv iv al . T h e  sp e cie s  req u ire co ld , w ell-  

o xy g en ated  u n p o llu ted  w ater for 

su rv iv al . A n y  f acto r th at lead s to  a 

d eterio ratio n  in  w ate r q u ality  w o u ld  

l ik ely  e xtirp ate  th ese  taxa. Fo r exam p le , 

th e  B an b u ry  S p rin g s lan x lack s eith er 

lu n g s o r g il ls  an d  resp ires  th ro u g h  

u n u su ally  h e av y  v ascu lariz ed  m an tles. 

T h is  s p e cie s  can n o t w ith stan d  

tem p o rary  ep iso d es  o f  p o o r w ater 

q u ality  co n d itio n s . B e cau se  o f  its  

strin g en t o xy g en  req u irem en ts , an y  

f acto r th at re d u ce s  d isso lv ed  o xy g en  

co n tact f o r ev en  a few  d ay s w o u ld  v ery  

l ik ely  p ro v e  fatal to  m o st o r all  o f  th e  

p o p u latio n s. Facto rs  th at w o u ld  d eg rad e  

w ate r q u ality  in clu d e  red u ctio n  in  f lo w  

rate , w arm in g , an d  in cre ase s  in  th e  

co n ce n tratio n  o f  f ertiliz ers, h erb icid es  

o r p e sticid e s  from  irrig atio n  w aste  w ater 

retu rn . T h e  m id d le  S nak e R iv er is  

im p acte d  b y  retu rn  f lo w s f ro m  irrig ated  

ag ricu ltu re , ru n o f f  f ro m  feed lo ts an d  

d airies , h atch e ry  ef f lu en t, m u n icip al  

sew ag e ef f lu en t, an d  o th er p o in t an d  

n o n - p o in t d isch arg es . D u ring  th e  

irrig atio n  seaso n , 1 3  p eren n ial  stream s  

an d  m o re  th an  5 0  ag ricu ltu ral  d rain s  

co n trib u te  irrig atio n  tailw ater to  th e  

S n ak e R iv er (ID H W , 1 9 9 1 b ). In  ad d itio n , 

m o re  th an  1 4 0  co m m e rcial , S tate  an d  

Fe d e ral  f ish  cu ltu re  f acilities d isch arg e  

w aste w ate r in to  th e  S n ak e R iv er a n d i ts  

trib u taries . T h e se  f acto rs , co u p le d  w ith  

d ro u g h t- in d u ced  lo w  f lo w s, co n trib u te  

to  th e  in cre ase d  eu tro p h icatio n  an d  

g en eral  d e cl in e  o f  th e  co ld w ate r lo tic 

m o llu scs  o f  th e  m id d le  S n ak e R iv er. 

W ate r q u ality  in  th e  alco v e  sp rin g s an d

t r ib u t a ry  s p r in g  s tre a m s in  the  

H a g e rm a n  R e a ch  h a ve  a lso  be e n  

s o m e w h a t  im p a c t e d , th o u g h  not as 

s e ve re ly  a s th e  m a in s te m  r ive r  has. The 

H a g e rm a n  R e a ch  re ce ive s m a ss ive  cold 

w a t e r  re ch a rg e  f ro m  th e  Sna k e  R ive r 

P la in  A q u if e r . S e ve ra l o f  the se  springs 
a n d  s p rin g  t r ib u ta rie s  h a ve  be e n  

d iv e rt e d  f o r h a tc h e ry  w a te r supplies 

w it h  re t u rn  f lo w s  to  th e  Sna k e  River 

e n ric h e d  w i t h  n u t rie n t s . A t  the  

C o n s e rva n c y ’s P re se rve  a t Thousand  

S p rin g s , th e re  is  e vid e n ce  th a t colonies 

o f  U t a h  va lva t a  a n d  B lis s  R a p id s snail 

h a ve  re c e n t ly  d e c lin e d  o r be e n  
e lim in a t e d  a t  se ve ra l site s f ro m  rlm ng0ff 

i n  w a t e r q u a li t y  d u e  to  a gricu ltu ra l and 

a q u a c u lt u re  w a s te w a te r originating 
o u ts id e  th e  a re a  (Fre s t  a n d  Johannes 
1 9 9 2 a).

Fo u r trib u tary  sp rings or spring 
stream s o f  th e  H agerm an area of  the 
S nak e R iv er— Banb ury  Springs, Box 
C an y o n  S p rin g s, T housand  Springs and 
S an d  S p rin g s C reek— co n tain  
p o p u latio n s o f  tw o  o r m ore of  the taxa 
d escrib ed  in  th is  ru le. T he Banbury 
S p rin g s lan x is found  in  only three of 
th ese  trib u tary  sp rings: Banbury, Box 
C an y o n  an d  T ho u san d  Springs. The 
U tah  v alv ata an d  Bliss Rapids snail 
o ccu r in  B o x C any o n , T housand Springs 
an d  th e m ain stem  Snake River. Banbury 
S p rin g s h as n o  k now n threats, but Box 
C an y o n  S p rin g s is threatened  by a small 
h y d ro electric p ro ject at the upper end of 
B o x C any o n  an d  a w ater diversion dam 
at th e  lo w er en d  o f  B o x Canyon. The 
u p p er tw o -th ird s o f  B o x Canyon, 
in clu d in g  th e w ater diversion is 
p riv ately  o w n ed . T h e stream  and 
asso ciated  area b elo w  the diversion is 
o w n ed  b y  th e  Bureau  o f  Land  
M an ag em en t (BLM ) and  w as designated 
an  A rea o f  C ritical Environm ental 
C o n cern  (A C EC ) in  1986 . T he A CEC was 
estab lish ed  to  m anage habitats for three 
can d id ate  m o llu scs , the Bliss Rapids 
sn ail , U tah  v alv ata, and  Fisherola 
n u t t a l i i ,  an d  th e S hoshone sculpin 
[C o t t u s  gre e n e i). La n x  (Banbury Springs 
lan x) w as ad d ed  to  th e list of  sensitive 
sp ecies  u n d er A C EC  m anagem ent with 
th e  d isco v ery  o f  th e second  o f  three 
p o p u latio n s o f  th is  sp ecies in the 
S cu lp in  Po o l at B o x Canyon in 1989 
(Beak  1 9 8 9 ). C onstruction  of  a diversion 

d am  for a tro u t cu ltu re facility  in upper 
B o x C any o n  in  1 9 7 3  elim inated habitat 
o f  th e  B liss  R ap id s snail, though Taylor 
(1 9 8 5 a) rep o rted  th at sedim ent 
p ro d u ced  as  a  resu lt o f  constructions 

en h an ced  hab itat for U tah valvata 
d o w n stream  in  th e natural pool on BLM 

lan d s. G round  w ater m ining or 
w ith d raw al m ay  also  im pact spring 
stream  hab itats o f  th e “ new ”  Bliss 
R ap id s sn ail  p op ulation  above
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American Falls Reservo ir at riv er m ile 
749.8. Biologists o f  the Sho sho ne 
Bannock Tribal Reservatio n have 
observed water fluctuatio ns and  
seasonal declines in sp ring flo w s alo ng  
this stretch o f the Snake River 
concurrent w ith the irrigatio n season 
(Doug Takai, bio lo g ist, Sho sho ne 
Bannock Tribal Reservatio n, pers. 
comm.). Though no t fu lly  d o cum ented , 
these seasonal d eclines in  sp ring  flo w s 
seem more prono unced  in  recent years 
due to ongoing drought co nd itio ns.

Winter cattle grazing and  recreatio nal 
access may also  be im p acting  sp ring 
habitats of the Bliss Rap id s snail o n the 
Shoshone Bannock Reservatio n.
Although access is co ntro lled , 
waterfowl hunters, and  to  so m e extent 
fishermen, utilize these spring areas 
throughout the Fall and  early  W inter.
The Service believes tram p ling  by  cattle 
and people w ill likely  p ro d uce m inim al 
impacts to spring habitats.

m su m m ary , the cum ulativ e effects o f 
these facto rs com bined  w ith extrem e 
low  flo w s throughout m uch o f the 
Snakd Riv er from ov er five years o f 
drought, continue to  threaten the 
remaining habitats and  increasing ly  
fragmented  populations o f these fiv e 
species. T h is  is esp ecially  true fo r 
habitats an d  extant p o p ulatio ns in the 
m ainstem Snake River.

B. O v erutiliz atio n f o r  c o m m e rc ia l , 
recreatio nal, s c ie n t i f ic , o r  e d u c a t io n a l  
purpo ses. Not know n to  be ap p licable. 
How ever, d u e  to  their rarity , so m e o f 
these taxa may have been subject to  past 
o v eru tiliz atio n for scientific  p urp o ses. 
For exam p le , o f the less than fifty  live 
Snake R iv er Physa snails co llected  in 
the m id d le Snake River, nearly  all w e r e  
preserved  o r killed  fo r sc ientific
purposes. In o ther instances, so m e 
molluscs have beco m e v ulnerable to  

collection fo r scientific  purpo ses
r n l n8 ̂ 8t*n8 und er the A ct.
C. D isease o r p re d a t io n . Changes in 

the fish fauna o f the m id d le Snake Rive 
have been suggested as p o tentially  
threatening to some o r all o f  the 
candidate taxa. How ever, no  d ata to  
support this suggestion exists. Fish 
predation was not co nsid ered  a “ m ajo r 
problem” for these taxa in  a recent 
mollusc survey at The N ature 
Umservancy’s Preserve (Frest and  
Johannes 1992a).

D. The in a d e q u a c y  o f  e x i s t i n g  
tygulatory m e c h a n is m s . The Id aho

IParrinent o f W ater Reso urces 
mpilates water d ev elo pm ent in the

nno ®5lVer ! * 8in*A t p resent, there is 
m ^ lo catio n o f w ater on the

!® Snake River for fish
flow« f ^ although m aintenance 
S K * * *  m d  on several

outary streams to  the Snake Riv er

have been established . W ithout Fed eral 
pro tectio n und er the A ct, present 
management regulatio ns are inad equate 
to  curb further w ater w ithd raw al from 
groundw ater spring  o utflow s or 
tributary spring  streams.

Changes in the use o f stored  w afer In  
the Snake River basin to  assist reco very  
effo rts fo r o ther threatened  and  
end angered  sp ecies may also  im p act 
these sp ecies and  their habitats. Fo r 
exam p le, the Bo nnev ille Pow er 
A d m inistratio n, State o f Id aho , and  
Id aho  Pow er Company are exp lo ring  
alternativ es to  assist o utmigrating 
end angered  Snake River so ckeye salm on 
{O n c o rh y n c h u s  n e rk a )  and  threatened  
spring and  sum m er chino o k 
(O n c o rh y n c h u s  t s h a w y s t s c h a ) from 
utiliz ing  w ater from the upp er Snake 
River basin.

The Id aho  Department o f H ealth and  
W elfare, D ivisio n o f Env ironm ental 
Q uality , und er authority  o f the State 
N utrient M anagem ent A ct, is 
co o rd inating  effo rts to  id entify  and  
im p lem ent preventativ e actio ns w hich 
w ill red uce nutrient lo ad ing to  the 
m id d le Snake River belo w  M ilner Dam 
(IDHW 1991b). These effo rts w ill 
ad d ress p o llu tio n co ntro l strategies fo r 
this stretch o f riv er through several o f 
the fo llow ing program areas: State 
A gricultural W ater Q uality  Program, 
N PDES p erm its, 401 Certificatio n, 
Bureau o f Land  M anagem ent land  
m anagem ent p lans, the State W ater Plan 
and  lo cal o rd inances. D esp ite these 
effo rts to  better co m p rehend  and  halt 
the d eterio ratio n o f the m id d le Snake 
River, it is unlikely  these programs w ill 
reverse the trend  any  tim e so o n, since 
it w ill be several years befo re any 
reco m m end atio ns to  im prov e w ater 
quality  o utlined  in co m p rehensiv e 
reso urce m anagem ent p lans fo r the 
Snake River are fully  im p lem ented .

There are at least tw o  State agencies 
that have as part o f their go als and  
o bjectiv es the id entificatio n and  
p ro tectio n o f rare taxa and  their 
habitats. The Id aho  Parks and  
Recreatio n has autho rity  und er Id ah o  
C o d e  sectio n 18-3913 ,1967 , to  p ro tect 
o nly  p lants, w ith anim als no t given 
sp ecial p ro tectio n on Id aho  land s. The 
Departm ent o f Fish and  Gam e, und er 
I d a h o  C o d e  sectio n 36—103, is m and ated  
to  p reserv e, p ro tect, p erp etuate, and  
m anage all w ild life. How ever, these 
m and ates do  no t extend  p ro tectio n to  
invertebrate sp ecies.

The Fed eral Energy Regulatory 
Co m m issio n (Co m m issio n) is the agency  
resp o nsible fo r issuing  licenses fo r 
hy d ro electric p ro jects. The Co m m issio n 
so lic its inp ut from the Serv ice regard ing 
env iro nm ental im p acts that may result 
from pro po sed  p ro jects. The Serv ice's

co m m ents regard ing im p acts to  
“ cand id ate" o nly  sp ecies, such as the 
fiv e aquatic snails, are ad v iso ry  in 
nature. The Co m m issio n relies upo n the 
d ev elo p er and  the Serv ice to  reso lv e 
issues w ith resp ect to  cand id ate sp ecies. 
W itho ut listing , it is unlikely  that the 
Co m m issio n w o uld  require a p ro ject 
p ro p o nent to  m itigate fo r im p acts to  
these sp ecies unless the d ev elo p er d id  
so  v o luntarily . Co nsequently , the 
C o m m issio n’s rev iew  o f p ro jects d oes 
no t pro v id e p ro tectio n to  the five taxa 
co v ered  in this ru le.

The U .S. A rm y Corps o f Engineers 
(Corps) is also  inv o lv ed  in  the 
p erm itting  o f p ro jects o n the Snake 
River through their autho rity  und er 
sectio n 404 o f the Clean W ater A ct. The 
Corps issues ind iv id ual and  natio nw id e 
p erm its fo r p ro jects that w o uld  result in 
the fill o f w aters o f the United  States. 
N atio nw id e p erm its are o ften issued  for 
relativ ely  sm all p ro jects (hyd ro electric  
p ro jects p ro d ucing  less than 5 
megaw atts and  so m e brid ge cro ssings) 
that p resum ably  have m inim al 
env iro nm ental im p acts. Pro jects 
requiring  ind iv id ual p erm its undergo  
m o re extensiv e env iro nm ental rev iew  
and  the p erm its o ften includ e 
co nd itio ns that require av o id ance or 
m itigatio n fo r env iro nm ental im p acts. 
V irtually  any  p ro ject w ithin the range o f 
these m o lluscs w o uld  require an 
ind iv id ual p erm it as d escribed  in 
sectio n 404 o f  the Clean W ater A ct, The 
Corps d o es so lic it inp ut from the 
Serv ice regard ing im p acts to  w ild life 
reso urces. The Corps gives full 
co nsid eratio n to  the Serv ice ’s co m m ents 
on perm its. H ow ever, the Serv ice ’s 
co m m ents regard ing cand id ate sp ecies 
are ad v iso ry. In p ractice, the Corps d oes 
no t giv e any  sp ecial co nsid eratio n to  the 
five inv ertebrates co nsid ered  herein.

W ith the listing  o f  these sp ecies as 
threatened  or end angered , the Co rps and 
the Co m m issio n w ill be required  to  
initiate fo rm al co nsu ltatio n p ursuant to  
sectio n 7 o f  the A ct o n any p ro ject that 
m ay affect o ne o r m o re o f these sp ecies. 
Su ch co nsu ltatio n w o uld  resu lt in a 
Bio lo g ical O p inio n o n w hether o r no t 
the p ro ject p ro p o sed  to  be autho rized  is 
likely  to  jeo p ard ize the co ntinued  
existence o f the sp ecies. W ith listing , 
bo th the Co m m issio n and  Corps w ill be 
required  to  insure that any  p ro ject they  
autho rize w ill no t be likely  to  jeo p ard ize 
the co ntinued  existence! o f these sp ecies. 
Co nd itio ns that w o uld  p ro v id e 
p ro tectio n to  the sp ecies co u ld  be 
inco rp o rated  into  p erm its o r licenses 
issued . The p ro v isio ns o f  sectio n 7 o f 
the A ct are m o re fu lly  d iscussed  later in 
this p ro p o sed  ru le.
• E. O t n e r n a t u ra l  o r  m a n m a d e  fa c t o rs  
a f f e c t i n g  t h e i r  c o n t i n u e d  e x i s t e n c e .
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A lthough no t fully  understood , an 
introd uced  hydrofeiid snail, the New  
Z ealand  m ud saail (P otom apy rg u s 
an tip odaru m  [~ P. jen kin si) )  may 
co m p licate survival for these native 
sp ecies. Th is urna-native sp ecies o ccurs 
throughout the range erf the fiv e sp ecies 
includ ed  in  this ru le (Bow ler 1939a, 
1989b, 1990). Th is byd ro biid  snail is 
nativ e to  N ew  Z ealand  and  has also  
spread  to  Europ e and  A ustralia.
P otam opy rg u s an tip odaru m  w as first 
repented in  the m id d le Shake River in 
1987, w hen Taylo r found the sp ecies 
had invad ed  several alco ve spring 
habitats at The N ature Conservancy ’s  
Preserve. Th is exo tic  taxa m ay have 
been inad vertently  introd uced  by  the 
p rivate aquaculture industry in this 
area. By  December, 1888, P. 
an tip odaru m  w as the dom inant taxa in 
the free-flo w ing  habitats o f the 
Hagerman Reach belo w  Bliss Dam 
(Bo w ler 1990). It formed dark mats o f 
ind iv id uals in habitat fo rmerly preferred 
by  native sp ecies includ ing  the Bliss 
Rapids snails and  Snake River Physa. 
The sp ecies has been observed  at 
d ensities o f  nearly  400 ind iv id uals per 
square inch. P otam opy rg u s is 
p artheno genic and  ovoviparous, w hich 
contributes to  the ability  to  build  large 
p o p ulatio ns rap id ly  and  reco ver from 
population crashes. The sp ecies is 
euryto pic and  show s very little 
preference fo r substrate typ e or size. The 
m ud snail is  m uch more abund ant in  thè 
m ainstem  Snake Riv er than in  co ld  
spring env iro nm ents; it is  uncom m o n or 
absent in bo th unim p acted , p ristine or 
stagnant, highly  p o lluted  environm ents 
(Frest and  Jo hannes 1992a). A t present, 
P otam opy rg u s is  no t abund ant in  larga 
springs inhabited  by  Lan x  n. sp . and  in 
co ld  springflo w s w ith co lo nies o f Bliss 
Rap id s snail and  Utah valvata. The 
sp ecies dews, ho w ev er, co m p ete for 
habitat w ith Snake River Physa and 
Id aho  sp ringsnail and  mainstem  
co lo nies o f Bliss Rap id s snail and  Utah 
valvata. P otam opy rg u s is  abund ant in 
the Snake River below  Bliss Dam  to  C.J. 
Strike Reservo ir and  inhabits the same 
litto ral sand/ silt substrate as the Idaho  
sp ringsnail (Bow ler 1990). In ad d itio n, 
the sp ecies fo rm s “ thick m ats”  o f 
ind iv id uals at m ainstem  lo catio ns w ith 
Snake River Physa and  Bliss Rapid s 
snails. Po tential threats to  the subject 
sp ecies and  o ther nativ e m o lluscs 
includ e crow d ing and  co m p etitio n for 
preferred  habitat fo r m ainstem  
p o p ulatio ns, and  p o ssib le attractio n and  
supp ort o f m o llusciv o ro us fish and 
av ian predators (Bow ler 1990).
A lthough no  info rm atio n exists 
regard ing foraging, it is p o ssib le that 
co m p etitio n fo r fo rage m ay o ccur in

areas  w h ere p referred  h ab itats are  
lim iting  Ae.„ b o u ld er su b strata is  
lim ited . In  su m m ary , P otam opy rg u s 
ap p ears  to  im p act m o st d ire ctly  
m ain stem  p o p u latio n s o f  th e can d id ate  
taxa. A t p resen t, i t d o es  n o t ap p ear to  
th reaten  sp ring  p o p u latio n s o f  Lan x  n . 
sp ., Bliss R ap id s sn ail  an d  U tah  v alv ata. 
The N ew  Z ealan d  m u d sn ail  is  still  
exp an d in g  its  ran g e an d  p o p u latio n  in  
th e S nak e R iv er. Fu rth e r research  cm 
P otam opy rg u s is  req u ired  to  m o n ito r its  
exp an sio n  an d  to  fo lly  co m p reh en d  its  
full im p act to  th e  n ativ e m o l lu scs  an d  
th e  o v erall  eco lo g y  erf th e  S n ak e River.

D eterm in atio n

The Serv ice has carefully  assessed  the 
best scientific  and  com m ercial 
inform atio n available regarding the past, 
present, and  future threats faced  by  
these sp ecies in  d eterm ining to  issue 
this rule. Based  on th is evaluatio n, the 
preferred actio n is to  list the Id aho  
springsnail [P y rg u iopsis id ah o en s is ), 
Utah valvata snail ( V alv ata u tahen sis) . 
Snake River Physa snail [P hy sa 
n atric in a) , and  the Banbury Sp rings 
lanx [Lan x  n. sp .) as endangered  and the 
Bliss Rap id s snail as threatened . W ith 
the excep tio n o f L an x , four o f the taxa 
have d eclined  ov er all but a sm all 
fraction o f their histo rical range. To d ay  
these sp ecies generally p ersist in  8 few  
iso lated  free-flo w ing reaches or spring 
alco ve habitats in  tb s m id d le Snake 
River characterized  by co ld  w ell- 
oxygenated  unp o lluted  w ater. Lan x  has 
rem ained  relatively  stable w ithin its 
three know n lo catio ns since its 
d iscovery  in  1988. How ever, because 
Lan x  is  know n o nly  from three lo catio ns 
it is most vulnerable to  habitat change. 
The free-flow ing, co o l w ater 
env iro nm ents required  by these sp ecies 
have been im pacted  by  and  are 
vulnerable to  co ntinued  adverse habitat 
m od ificatio n and  d eteriorating w ater 
quality. This is  esp ecially  true fo r tho se 
sp ecies restricted  to  m ainstem  river 
env iro nm ents, the Snake River Physa 
and  Idaho  springsnail, but also  
mainstem co lo nies o f Bliss Rapid  snails 
and  Utah valvata. These mainstem 
sp ecies may also  b e vulnerable to  
habitat co m p etitio n from an exo tic  snail. 
W ith the excep tio n o f spring habitats at 
The N ature Conservancy ’s Preserve, 
rem aining p ristine spring and  spring 
stream co m p lexes preferred by  Lan x , 
Bliss Rap ids snail and  Utah valvata are 
no t pro tected  from all threats previously 
d iscussed . Existing  regulatio ns d o  no t 
prov id e adequate pro tectio n to  prevent 
further d irect and  ind irect habitat 
lo sses; Because the Id aho  springsnail, 
Utah valvata. Snake River Physa, and 
Banbury  Sp rings lanx are in  d anger o f 
extinctio n througho ut all o r a significant

p o rtio n  o f  th e ir ran g es, th ey  fit the 
d ef in itio n  o f  en d an g ered  a s  defined  in 
th e A ct.

T h e Blise R ap id s sn ail  is  th e m ost 
w id esp read  o f  th e f iv e taxa, w ith  new  
liv e p o p u latio n s recen tly  rep orted  above 
A m erican  Falls  reserv o ir in  sp ringflow  
hab itats. It i s  m o st ab un d an t in  several 
co ld  sp rin g s in  th e  H agerm an R each, 
an d  en jo y s so m e d eg ree o f  p rotection  in 
sev eral  u n p o llu ted  sp rin g s on  T he  
N atu re  C o n serv an cy 's  Preserv e at 
T h o u san d  S p rings. T h e  n u m b er o f  
extan t p o p u latio n s, in clu d in g  those on  
th e Preserv e, p ro v id es g reater f lexib ility  
in  re co v e ry  an d  red u ces  th e likelihood  
th at th e  B liss  R ap id s sn ail  w ill  go  
e xtin ct in  th e  im m ed iate future. 
H o w ev er, rem ain in g  m ainstem  
p o p u latio n s are  v ario u sly  threatened . 
B e cau se  o f  th e  lim ited  threats facing the 
Preserv e  co lo n ies  o f  B liss  Rap id s snails 
an d  th è  lik elih o o d  th at lim ited  
ad d itio n al p o p u latio n s m ay  b e found in 
sp rin g  h ab itats , th is  sp ecies is  n o t now  
in  im m ed iate d ang er o f  extin ctio n  
th ro u g h o u t all  o r a  sig n if ican t portion of 
its range. H o w ev er, th e  Bliss R ap id s  
sn ail  is  lik ely  to  b eco m e in  d anger o f  
extin ctio n  in  th e  n ear future. A s a result, 
th e  B liss  R ap id s sn ail fits th e definition  
o f  th reaten ed  sp ecies  as  d ef in ed  in  the 
A ct.

Fo r reaso n s d iscu ssed  b elo w , critical  
h ab itat i s  n o t b ein g  p ro p o sed  at th is  
tim e.

C ritical H abitat

Sectio n 4(a)(3) o f the A ct requires, to 
the m aximum extant prudent and 
d eterm inable, that the Secretary 
designate critical habitat at the time a 
sp ecies is d eterm ined  to  be endangered 
or threatened . The Serv ice has 
d eterm ined  that critical habitat 
designation for these sp ecies is not 
presently  p ru d ent So m e populations 
are in lo calized  springs and  over- 
co llecting  by  m&lacologists o r vandalism 
co uld  o ccur if  their w hereabo uts w ere 
w id ely  know n. Regulatio ns 
im p lem enting  sectio n 4 o f the A ct 
prov id e that a designation o f critical 
habitat is no t prudent w hen a species is 
threatened  by  taking  or o ther human 
activ ity  and id entificatio n o f critical 
habitat can be exp ected  to  increase the 
degree o f such threat (50 CFR 424.12). 
Pro tectio n o f these sp ecies’ habitat w ill 
be ad d ressed  through the recovery 
pro cess and  through the sectio n 7 
co nsultatio n p ro cess. The Serv ice 
believ es that Fed eral invo lvem ent in  the 
areas w here these snails p ersist can be 
id entified  w ithout the designation o f 
critical habitat. Therefo re, it w ould  not 
now  be prudent to  d eterm ine criticai 
habitat fo r these sp ecies.
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A vailable Co nserv atio n M easures

Conservation m easures provid ed  to  
species listed  as endangered  or 
threatened und er the A ct includ e 
recognition, recovery  actio ns, 
requirements fo r Fed eral pro tectio n, and 
prohibitions against certain activ ities. 
Recognition through listing  encourages 
and results in co nservatio n actio ns by 
Federal, State, and private agencies, 
groups and  ind iv id uals. The A ct 
provides fo r p o ssible land  acquisitio n 
and coop eration w ith the States and 
requires that reco very  actio ns be carried  
out for all listed  sp ecies. The 
protections required  o f Fed eral agencies 
and the p ro hibitio ns against taking and 
harm are d iscussed , in part, below .

Section 7(a) o f the A ct, as amended , 
requires Fed eral agencies to  evaluate 
their actio ns w ith resp ect to  any sp ecies 
listed as endangered  or threatened  and 
with respect to  its critical habitat, if  any 
is being designated . Regulations 
implementing this interagency  
cooperation pro visio n o f the A ct are 
codified at 50 CFR Part 402. Sectio n 
7(a)(4) o f the A ct requires Fed eral 
agencies to  co nfer w ith the Serv ice on 
any action that is likely  to  Jeopardize 
the continued  existence o f a threatened  
or endangered sp ecies o r result in 
destruction or adverse m o d ificatio n o f 
proposed critical habitat. If  a sp ecies is 
listed subsequently , sectio n 7(a)(2) 
requires Fed eral agencies to  insure that 
activ ities they authorize, fund , or carry 
out are no t likely  to  Jeopard ize the 
continued existence o f such a sp ecies o r 
to destroy o r ad versely  mod ify its 
critical habitat. If  a Fed eral actio n may 
affect a listed  sp ecies o r its critical 
habitat, the resp o nsible Fed eral agency 
must enter into  fo rmal co nsultatio n w ith 
the Serv ice.

Federal actio ns that may be affected  
by this final rule includ e the granting o f 
licenses by  the Com m ission for 
hydroelectric/ pow er dam develo pm ent 
and the issuing  o f perm its und er sectio n 
404 o f the Clean W ater A ct by  the Corps. 
The Comm issio n w ill likely  be required  
to consult w ith the Serv ice on the 
previously m entio ned  hydroelectric/  
power dam pro posals (A .J. W iley , Idaho  
Power Company and  Dike H yd ro electric 
Company). The Corps and  Bureau o f 
Land M anagement w ill likely  be 
required to  co nsult w ith the Serv ice on 
the Bo x Canyon w ater d iversio n dam. In 
addition, jo int consultatio n by  the Corps 
and the Com m issio n w ith the Serv ice 
may be necessary  if  any o f the p ro jects 
under licensing  co nsid eratio n by  the 
Commission includ e p lans fo r filling. 
Federal o r fed erally  assisted  programs 
affecting po tential Snake River Plain 
Aquifer recharge programs and the

Environm ental Pro tectio n A gency 's 
NPDES program w ould  also  be subject 
to  consultatio n und er sectio n 7(a)(2).

The A ct and  im plem enting 
regulatio ns found at 50 CFR 17.21 and 
17.31 set forth a series o f general 
p ro hibitions and  excep tio ns that apply 
to  all endangered  w ild life, and  to  all 
threatened  w ild life no t covered  by a 
sp ecial rule. These pro hibitio ns, in part, 
make it illegal fo r any person subject to  
the jurisd ictio n o f the United  States to  
take (includ ing harass, harm, pursue, 
hunt, sho ot, w ound , kill, trap , capture, 
co llect or attempt any such co nd uct), 
impo rt o r exp o rt, transport in interstate 
or fo reign co m m erce in the co urse o f 
co m m ercial activ ity , o r sell o r o ffer for 
sale in interstate or foreign co m m erce 
any endangered  sp ecies, o r any 
threatened  sp ecies not covered  by a 
sp ecial rule. It also  is illegal to  p ossess, 
sell, deliver, carry, transport, o r ship  
any such w ild life that has been taken 
illegally. Certain excep tio ns app ly  to  
agents o f the Serv ice and State 
conservatio n agencies.

Permits may be issued  to  carry out 
o therw ise prohibited  activ ities 
invo lving endangered or threatened  
w ild life sp ecies under certain 
circum stances. Regulations governing 
endangered  sp ecies permits are at 50 
CFR 17.22 and 17.23. Such permits are 
available fo r scientific  purposes, to  
enhance the propagation or survival o f 
the sp ecies, and/ or for incid ental take in 
co nnectio n w ith o therw ise law ful 
activ ities. Regulations governing 
permits for threatened  sp ecies are at 50 
CFR 17,32. Unless o therw ise provided  
by  a sp ecial rule, such permits are 
available fo r scientific  purposes, to  
enhance the propagation or survival o f 
the sp ecies, for eco no m ic hard ship , 
zoo logical exhib itio n, ed ucational 
purposes, sp ecial purposes co nsistent 
w ith the A ct, and/ or fo r incid ental take 
in co nnectio n w ith o therw ise law ful 
activ ities.

N atio n al En v iro n m en tal Po licy  A ct

The Serv ice has determined  that an 
Environm ental A ssessm ent, as defined  
under the authority  o f the N ational 
Environm ental Po licy  A ct o f 1969, need 
not be prepared in co nnectio n w ith 
regulatio ns adopted  pursuant to  sectio n 
4(a) o f the Endangered Sp ecies A ct o f 
1973, as amended . A  no tice outlining 
the Serv ice's reasons for this 
d eterm inatio n w as published  in the 
Fed eral Reg ister on O ctober 25,1963 
(48 FR 49244).
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A uthor

The primary author o f this final rule 
is Step hen D. D uke, Bo ise Field  Office 
(see A D D R E S S E S  sectio n).

List o f  Su b jects in  50 C FRPart l  7

Endangered  and  threatened  species, 
Exp orts, Imports, Rep orting and 
record keep ing requirem ents, and 
Transp ortation,

R e g u la t io n ^} P ro m u lg a t io n

P A R T t 7 — [ A M E N D E D ]

A cco rd ingly, part 17, subchapter B o f 
chap ter I, title 50 o f  the Code o f Federal 
Regulations, is am ended  as set forth 
belo w :

1. The authority citatio n for part 17 
co ntinues to  read  aa fo llow s:

A u t h o r i t y : 1 6  U . S . C  1 3 6 1 -1 4 0 7 ; 1 6  U .S .G  

1 5 3 1 -1 5 4 4 ; 1 6  U . S . C  4 2 0 1 -4 2 4 5 ; P u b l ic  La w  

9 9 -6 2 5 ,1 0 0  Sta t . 3 5 0 0 ; u n le s s  o th e rw is e  

n o t e d .

2. A m end  $ 17.11(h) by  ad d ing the 
fo llo w ing , in alp habetical order under 
Snails to  the List o f Endangered and 
Threatened  W ild life:

$ 1 7 .1 1  E n d a n g e r e d  a n d  t h r e a t e n e d  

w i ld l i f e .

* * *- * *

(h )* * *
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Species Vertebrate pop-

Historic range
uiatton where

-Statue
W he n Critical Special

Com m on na me Scientif ic name endangered or 
threatened

deled habitat rules

a * * . * * # ■

|  Snails

Unipet, Banbury S p r in g s .............. N A .. E ...........

•

485 N A ..... NA

Snail, BUss R a p id s ........................ ........  U . S A  (ID) N A .. T ...........

•

485 NA ..... NA

Snail, Snake Rive r P h ys a .............

*

........  U .S .A (ID) NA F

« •

SnaH, Utah vslvata  ....................... ........  U . S A  (ID) ..... N A ..

*

E ........... 485 NA ..... NA

Springsnall, I d a h o ......................... ........  U . S A  ( I D ) ..... NA .. E ...........

*

485 NA ..... NA

«■ « * . * * * *

Dated: November 25,1992.
Richard N. Smith,
Acting D irector, U.S. F i s h  an d W i ld l i f e  
S e rvic e .

(FR Doc. 92-30174 Filed 12-11-92: 8:45 am] 
B ILU N Q  C O O K  4 8 * * -® M *
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Part IV

De pa rtm e n t  of  
He a lth  a n d  H u m a n  
Se rvice s

Ad m in is t ra t io n  f o r  Ch i ld re n  a n d  Fa m i l ie s

4 5  C F R  P a rt  1 3 0 3

H e a d  St a rt  P ro g ra m ; Fin a l  R u le
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D E P A R TM E N T O F  H E A L TH  A N D  
H U M A N  S E R V I C E S

A d m in is t ra t io n  f o r  C h i ld re n  a n d  

F a m ilie s

4 5  C F R  P a rt  1 3 0 3  

R1N 0 9 7 0 -A B 0 0

H e a d  S t a rt  P ro g ra m

A G E N C Y : A d m inistratio n on Children, 
Youth and Fam ilies (A CYF), 
A d m inistration for Child ren and 
Fam ilies (A CF), HHS.
A C TI O N : Final rule.

S U M M A R Y: T h e  A d m in is tr a tio n  o n  
C h ild r e n , Y o u th  a n d  F a m i l i e s  i s  is s u in g  
th i s  f in a l  r u le  to  r e v is e  a n d  c la r i f y  f o r  
H e ad  S ta r t g r a n te e s  a n d  d e le g a te  
a g e n c ie s  th e  r e q u ir e m e n ts  c o n c e r n in g  
a p p e a ls  by g r a n te e s  f ro m  te r m in a tio n  
a n d  d e n ia l  o f  re f u n d in g  a c tio n s .  T h i s  
f in a l  r u le  a ls o  in c lu d e s  p r o v is io n s  o n  
a p p e a ls  by c u r r e n t o r  p r o s p e c tiv e  
d e le g a te  a g e n c ie s  o f  g r a n te e s ’ r e je c t io n s  
o f . o r  f a i lu r e s  to  a c t o n , a p p l i c a ti o n s ,  o r  
g ra n te e s* te r m in a tio n s  o f  g r a n ts  o r  
c o n tr a c ts .

The new  procedures w ill reduce 
reporting and paperw ork requirem ents. 
The changes also  remove unnecessary  
and  d up licativ e pro visio ns and revise 
the language o f the current regulation 
for clarity .

T h e  m o s t s ig n i f ic a n t c h a n g e  i s  an  
im p ro v e m e n t to  th e  s h o w  c a u s e  a n d  
h e a r in g s  p r o c e s s  f o r  H e a d  S ta r t g r a n te e s  
b y  a b o l is h in g  th e  c u r r e n t c o m p le x  a n d  
c o s tly  p r o c e d u r e s  a n d  u ti l i z in g  in s te a d  
th e  D e p a r tm e n ta l  A p p e a ls  B o a rd .
D A TE S : This rule is effectiv e January 13, 
1993, w ith the excep tio n o f sectio ns
1303.10 through 1303.23 w hich w ill 
becom e effectiv e upon assignment o f an 
OMB approval number.
FO R  F U R TH E R  I N F O R M A TI O N  C O N TA C T: 

W a d e  F . H o rn , P h .D .,  C o m m is s io n e r , 
A d m in is tr a tio n  o n  C h i ld r e n , Y o u th  a n d  
F a m i l i e s ,  P .O . B o x  1182, W a s h in g to n , 
D C  20013, (202) 205-8347. 
S U P P LE M EN TA R Y  I N F O R M A TI O N :

I. Program  Purp o se

Head Start is authorized  under the 
Head Start A ct (the A ct), sectio n 635 o f 
Public Law  97—35, the O m nibus Budget 
Reco nciliatio n A ct o f 1981 (42 U.S.C. 
9831 e t  seq .) . It is a natio nal program 
provid ing co m p rehensiv e 
d evelo pm ental serv ices p rim arily to 
lo w -inco m e p rescho o l child ren, age 
three to  the age o f com pulso ry  scho o l 
attend ance, and  their fam ilies. To  help  
enro lled  child ren achiev e their full 
p o tential, Head Start programs provide 
co m p rehensiv e health, nutritio nal, 
ed ucatio nal, so cial and o ther serv ices.

In ad d itio n, Head Start programs are 
required  to  pro vide for the d irect 
participatio n o f the parents o f enro lled  
child ren in the d evelopment, co nd uct, 
and d irection o f lo cal programs. In FY 
1991, Head Start served 583,471 
child ren through a netw ork o f 1,346 
grantees and 575 delegate agencies 
w hich have approved w ritten 
agreements w ith grantees to  operate 
Head Start programs.

II. Purp ose o f  the Rule

The A d m inistratio n for Children and 
Fam ilies (ACF) is amending the current 
rule governing Head Start grantee and 
delegate agency appeals at 45 CFR part 
1303. The purpose o f this revision is to 
elim inate d up licatio n and increase 
efficiency  in governmental operations 
by  red ucing  the tim e exp end ed  in 
preparing and  ho ld ing an appeal, and 
co nd ucting a hearing and reaching a 
final d ecisio n. We believe this revision 
w ill red uce the cost o f an appeal and the 
to tal tim e required  for an appeal from 
the initial request for a review  or a 
hearing on the proposed actio n to  a final 
d ecisio n.

HI. Sum m ary  o f  the M ajo r Pro v isio ns o f 
the Rule

The new  regulations significantly  
rev ises, clarifies, and sim p lifies the 
appeals p ro cess for Head Start grantees 
and current and prospective delegate 
agencies. The changes are in resp onse to 
a review  and analysis o f data on actual 
appeals filed  by Head Start grantees and 
delegate agencies.

The fo llow ing is a summary o f the 
major pro visio ns o f the final rule:

(1) Currently, grantees may appeal 
three types o f actio ns by the 
A d m inistration for Children and 
Fam ilies (A CF): A  term inatio n o f 
financial assistance; a denial o f 
refund ing, includ ing certain red uctio ns 
in fund ing; and  a suspensio n. This rule 
requires that all allow able grantee 
app eals w ill be heard by the 
Departmental A ppeals Board rather than 
by A CF staff.

(2) The rule co ntinues to  permit 
current and p ro spective delegate 
agencies to  appeal to  the grantee agency 
the rejectio n o f an ap p licatio n and the 
failure o f a grantee to  act on an 
ap p licatio n w ithin a tim ely period . In 
ad d itio n, the rule permits delegate 
agencies, fo r the first tim e, to  appeal the 
term ination o f a grant or contract.

(3) The rule raises attorney fees from 
$100.00 per day to the usual and 
custo m ary  fees for the lo cality  in w hich 
the grantee or delegate agency is 
lo cated , but no  higher than $500.00 per 
day. This figure w ill be ad justed  to

reflect annual increase in the Consumer 
Price Index.

(4) If a current or prospective delegate 
agency is d issatisfied  w ith the grantee’s 
d ecisio n, it may appeal that decision to 
A CF. The rule ap p lies the “ arbitrary and 
capricious** standard o f review  for 
appeals to  A CF by current or 
prospective delegate agencies.

(5) Finally , the rule allow s the ACF 
review ing  o fficial to  d irect a remedy 
w here a sp ecific  reso lution o f the 
d ispute is appropriate.

IV, Rulem aking  History

On January 29,1992, the Department 
published  a N otice o f Proposed  
Rulemaking in the Fed eral Register (57 
FR 3394), proposing to  amend 45 CFR 
part 1303. Interested  persons w ere given 
60 days in w hich to comment on the 
proposed rule. During the 60 day 
com m ent period  the Department 
received  11 letters containing 38 
com m ents pertaining to one or more 
sectio ns o f the proposed regulation. 
There w ere tw o  general comments, 13 
com m ents on Subpart A , 17 comments 
on Subpart B. and six comments on 
Subpart C.

S ec tion -by -S ec tion  D iscu ssion  o f  the 
N PBM

Tw o o f the com m ents received  were 
general exp ressio ns o f support for the 
proposed  changes.

Subpart A

S ection  1303.1

P u rp ose an d A p p iication . No 
com m ents w ere received  on this section.

S ection  1303.2

D efin ition s. No com m ents w ere 
received  on this sectio n.

S ection  1303 .3

B ig ht to  an  attorn ey , atto rn ey  fe e s , 
an d  trav el co sts. W e received  nine 
com m ents on paragraph 1303.3(a)(1), 
w hich co ncerns the right to  an attorney 
and attorney fees. Six  o f these 
com m ents w ere addressed  to  the NPRM 
pro visio n w hich allow s attorney fees to 
be charged to  the program grant in an 
amount equal to the usual and 
custo m ary  fees charged in the lo cality, 
up to  $250 per day. M ost commenters 
approved  the increase in allow able 
attorney fees from $100 per day in the 
current regulation and the provision for 
auto m atic increases fo r inflatio n in the 
maximum allow able fee. Several 
co m m enters opp osed  the maximum as 
too  low , stating that $250 per day is less 
than the usual rate fo r an atto rney ’s 
serv ices, and  that, because o f the 
lim itatio n, it w ould  be d ifficult for Head 
Start grantees to  find  attorneys.
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W hile w e ap preciate that a maximum 
allow ance o f $250 per day may not meet 
the prevailing market rate fo r attorney 
fees in all p laces, w e have kept this rate 
in the final rule. W e have several 
reasons for doing so . The increase to 
$250 more than d oubles the current 
maximum. The maximum fee w ill now  
be indexed fo r inflation and so  w ill no t 
remain static, as it has in the past. 
Finally, w e have no  conv incing 
evidence that a maximum allo w ance o f 
$250 per day w ill serio usly  
disadvantage grantees. The comm unity 
support that Head Start enjo ys should  
provide any assistance grantees might 
need to  secure effectiv e representation.

In add ition, w e have clarified  this 
paragraph by changing the reference to 
"ad justed  for inflatio n”  to  "ad justed  
annually to  reflect the percentage 
change in the Consumer Price Index for 
all Urban Co nsum ers” .

We received  one co m m ent in support 
of the provision in the regulation that 
attorney fees may be charged  to  the 
program grant. Tw o  com m enters 
opposed the restrictio n in paragraph 
1303.3(a)(1) that the fees o f o nly  one 
attorney may be charged to  the program 
grant w ith respect to  a particular 
dispute. W e have not changed  this 
provision, w hich w e believe is a 
legitimate and necessary w ay to  avoid 
excessive co sts being charged to  the 
program. W e do not believe that the 
bringing o f ap peals by grantees w ill be 
unduly hampered  as a result o f this 
restriction.

In the NPRM w e so licited  com m ents 
on the ad v isability  o f allow ing  payment 
o f attorney fees (and atto rney ’s travel 
and per d iem co sts) only in cases in 
w hich the grantee is successful in the 
final outcome o f its appeal. Three 
comments w ere received  in resp onse to 
this request, all o f  them in o p p osition to  
the idea. W e pro pose no  change to  our 
current po licy.

Se ct ion 1303.4

Re m e die s. No co m m ents w ere 
received on this sectio n.

Se ct ion 1303.5

Se rvice  o f  p roce ss. No com m ents w ere 
received on this sectio n.

Se ct ion 1303.6

Succe ssor a ge ncie s a n d  of f ic ia ls . No 
comments w ere received  on this sectio n.

Se ct ion 1303 .7

Ef f e ct  o f  f a i lu r e  to  f i l e  o r  se rve  

d o cu m e n ts  in  a  t im e ly  m a n n e r .  One 
comment w as received  on this sectio n, 
to the effect that the requirem ents o f the 
NPRM are to o  restrictive. W e have not 
changed  this sectio n, w hich, w hile

requiring strict ad herence to  filing 
dead lines, is made m ore flexible by the 
w aiver pro visio ns o f sectio n 1303.8.

S ection  1303.8

W a ive r  o f  re qu ire m e nts . No com m ents 
w ere received  on this sectio n. How ever, 
w e deleted  the last sentence o f 
paragraph (b), w hich states that the 
requirem ents o f the paragraph may not 
be w aived , and added  a new  paragraph
(g), w hich pro hibits w aiver o f any o f the 
requirem ents o f sectio n 1303.8. This is 
more consistent w ith our intent that 
w aivers be granted  only in acco rd ance 
w ith the requirem ents o f this sectio n. In 
ad d itio n, w e made technical ed its to  
paragraph (e).

Supbart B

S ection  1303 .10

P u rpose. No com m ents w ere received  
on this sectio n.

S ection  1303.11

S u sp e n s io n  o n  n o t ice  a n d  o p p o r t u n i t y  

to s h o w  ca use . W e received  four 
com m ents on this sectio n. One 
com m enter opposed  the pro vision in 
sectio n 1303.11(f) w hich states that any 
delegate agency that w ishes to  
particip ate in an inform al meeting 
regarding an intended  suspension o f the 
grantee may request perm ission to  do so  
from the resp o nsible Department o f 
Health and Human Serv ices’ (HHS) 
o fficial. W e have not changed  this 
pro visio n, w hich states that the HHS 
o fficial, in acting on any such request 
from a delegate agency, must take into  
acco unt the effect o f the proposed 
susp ensio n on the particular delegate 
agency, the extent to  w hich the meeting 
w ould  beco m e und uly com plicated  as a 
result o f granting such perm ission, and 
the extent to  w hich the interests o f the 
delegate agency appear to  be adequately 
rep resented  by o ther particip ants. Tw o  
com m enters objected  to  sectio n 
1303.l l ( j) ,  w hich states that an interim  
grantee may be named during a no n ­
summary suspensio n. (One o f these 
co m m enters objected  to  the interim  
grantee pro visio ns o f sectio ns 1303.13 
and  1303.14 as w ell.) W e have not 
changed  the interim  grantee pro visio n o f 
this sectio n, w hich is necessary  to  
insure that serv ices to  child ren and 
fam ilies co ntinue during the susp ensio n 
o f the grant. A nother com m enter noted  
that sectio n 1303.11(g ) does not make 
clear w hen the resp o nsible o fficial has 
to  make a d ecisio n if  no  inform al 
meeting is held . W e have co rrected  this 
om ission by  adding, at the end  o f the 
seco nd  sentence, the w ords "o r, if  no  
info rm al meeting is held , w ithin five 
days o f receip t by the resp o nsible HHS

o fficial o f w ritten material from all 
co ncerned  p arties.”

S ec tion  1303 .12

S u m m a r y  su sp e n sio n  a n d  o p p o r t u n i t y  

to  s h o w  ca use . One com m enter objected  
to  sectio n 1303.12(1), w hich states that 
the resp o nsible HHS o fficial may 
app o int an agency to  serve as interim  
grantee fo r a grantee w hich has been 
sum m arily  suspended . This same 
com m enter, and  a d ifferent com m enter, 
o bjected  to  the interim  grantee provision 
o f sectio n 1303.13(e). W e have not 
changed  the interim  grantee prov isio ns 
o f these sectio ns, w hich, like that in 
sectio n 1303, is necessary  to  insure that 
serv ices to  child ren and  fam ilies 
co ntinue during the susp ensio n o f the 
grant.

S ec tion  1303 .13

A p p eal by  a g ran tee  o f  a  su sp en sion  
con tin u in g  fo r  m o re than  3 0  day s. Tw o  
co m m ents w ere received  op po sing the 
interim  grantee prov isio n o f sectio n 
1303.13(e). A s noted  above in the 
d iscussio n o f sectio n 1303.12, w e have 
not changed  this pro visio n. One 
com m enter to  sectio ns 1303.13(f), 
1303.14(c)(2), and 1303.15(d )(3) stated 
that,'in o rder to  speed  up the appeals 
p ro cess, the no tice o f adverse actio n 
should  sp ecify  that any appeal should  
be sent d irectly  to  the Departmental 
A p p eals Board  (DA B) and that the 
app ellant must send  a co py  o f the 
appeal to  the resp o nsible HHS o fficial 
and  the Com m issio ner, A CYF. W e 
co ncur w ith this suggestion and  have 
changed  the final rule accord ingly . A  
com m ent w as received  w hich noted  
that, unlike sectio n 1303.21(a), neither 
sectio n 1303.13,1303.14 no r sectio n 
1303.15 co ntains any instructio ns about 
the co ntents o f an appeal. W e agree that 
sectio ns 1303.13,1303.14 and 1303.15 
w ould  be more clear and co m p lete w ith 
instructio ns on the co ntents o f an 
appeal. Instructio ns have been added  to  
paragraphs 1303.13(f), 1303.14(c)(2) and 
1303.15(d )(3).

S ec tion  1303 .14

A p p e a l  b y  a  gra n t e e  f r o m  a  

Te r m in a t io n  o f  F in a n c ia l  Assista n ce .  

One com m enter found sectio n 1303.14 
co nfusing  in that it refers bo th to  a right 
to  an appeal and a right to  a hearing , but 
only sp ecifies that requests for hearings 
be transm itted  to  the DA B. This 
com m enter suggests (hat, as in section 
1303.15, this sectio n nse the w ord 
"ap p eal”  througho ut. W e have changed 
this sectio n by  rep lacing  the w ords 
"resp o nsib le HHS o fficial”  in paragraph 
1303.14(c)(2) w ith the w ords 
"Dep artm ental A pp eals Bo ard ,”  and  by 
deleting paragraph 1303.14(d ).
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(Paragraphs (e) through (k) o f the NPRM 
have been redesignated  acco rd ingly.) 
This change both addresses the 
com m enter’s co ncern and  elim inates the 
need  for the transm issio n o f the 
grantee’s appeal request from the 
respo nsible HHS o fficial to  the 
Comm issio ner, A CYF, and  from the 
Com m issioner, A CYF, to  the 
Departmental A p p eals Board . In 
paragraph 1303.14(c)(5), w e d eleted  the 
phrase “ * * * the matter has been set 
dow n for hearing  at a stated  tim e and 
p lace or that * * w hich w as 
inad vertently  includ ed  in the NPRM. 
Only the D epartmental A pp eals Board 
sho uld  set d ie d ate and  tim e for any 
hearing. This change is in accord  w ith 
45 CFR 1303.16(g ).

W e received  one co m m ejit on this 
sectio n o bjecting  to  the absence o f a 
statement in the NPRM as to  w hich 
party in  an ap peal und er this sectio n 
and sectio n 1303.15 (d ealing  w ith 
ap peals from d enials o f  refund ing) has 
the burden o f  pro o f. The current 
regulation pro vid es that “ A CYF w ill 
hav e the burden o f  justify ing  the 
proposed term inatio n actio n.”  W e have 
removed  this sentence from the final 
rule because ap p eals w ill be heard  by 
the Departmental A p p eals Board . A  
com m ent w as received  on paragraph 
1303.14(j) stating that it is highly  
und esirable to  allo w  the resp o nsible 
HHS o fficial to  set the d ead line fo r the 
filing o f a b rief by  an ap p ellant w ho  has 
w aived  its right to  a hearing , since the 
o fficial is a party in interest. It w as 
suggested that the DA B set the dead line. 
W e agree w ith this com m ent and  have 
changed  the final rule accord ingly.

Finally , one co m m enter oppo sed  the 
interim grantee pro v isio n o f paragraph 
1303.14(eKl), stating that the nam ing o f 
an interim  grantee, excep t in  cases o f 
alleged  crim inal activ ity  or apparent 
danger to  child ren or staff, co nstitutes 
an assum ptio n that the ap p eal w ill no t 
be d ecid ed  in  the grantee’s favor. In 
resp onse to  this co m m ent, w e have 
mod ified  the interim  grantee prov isio n 
o f this sectio n to  make clear w hat 
hap pens w hen a grantee ap p eals an 
ad m inistrative d ecisio n to  court. W e 
have added  paragraph 1303.14(d )(3), 
w hich provides that if  a grantee does 
not app eal the ad m inistrative d ecisio n 
to  co urt w ithin 30 days o f its receip t o f 
it, a rep lacem ent grantee w ill be 
im m ed iately  so ught, and  an  interim  
grantee nam ed , i f  need ed , p end ing that 
selectio n. This m o d ificatio n reflects the 
fact that a rep lacem ent grantee may no t 
be sought w hen a grantee ap p eals an 
ad m inistrative d ecisio n to  co u rt 
How ever, w e have sp ecified  at 
paragraph (d )(4) that an interim  grantee 
may be sought ev en tho ugh the grantee

has appealed  w ithin 30 days, if  the 
resp o nsible HHS o fficial d eterm ines it 
necessary to  do so . Exam ples o f 
circum stances that w arrant an interim 
grantee are to  pro tect child ren and 
fam ilies from harm, and  Fed eral funds 
from m isuse or d issip ation, o r bo th. A n 
interim  grantee m ight be needed  to  keep 
the program v iable in the co m m unity  
until the permanent successo r is 
selected . W e believe that 30 days is 
adequate fo r a grantee to  d ecid e to  
appeal since the matter w o uld  already 
have been co nsid ered  in adm inistrative 
pro ceed ings and a record  developed . 
Further, w e do not believe that the 
pro cess o f selecting  a permanent grantee 
sho uld  be delayed  unreasonably . A CYF 
believes that it is impo rtant for the 
program’s child ren and their fam ilies 
that stability  be provided  to  the program 
as so on as po ssible, co nsistent w ith 
fairness to  grantees. W e believe the new  
regulation acco m p lishes that goal. 
Paragraph (d)(2) w ith regard to  
susp ensio n o f fund ing has been 
mod ified  to  clarify  that an interim  
grantee w ill b e appo inted  during the 
appeal period .

W e have made some changes to  
paragraph 1303.14(i) to  clarify  the 
regulatio n. Grantee app eals o f 
term inatio n actio ns are to  the 
Department A pp eals Board . Therefo re, 
all o f their subm issio ns must be to  the 
Bo ard , w ith co p ies as required  by  Board  
procedures. The Board , co nsistent w ith 
its current p ractices, w ill d ecid e the 
appeal based  on the w ritten info rm atio n 
and  argument submitted  to  it. W hat is 
pro perly subm itted  w ill be d etermined  
by the Board , excep t as may o therw ise 
be required  by  these regulations.

S ec tion  1303 .15

A p p eal by  a g ran tee fro m  a d en ial o f  
refu n din g . W e received  one co m m ent in 
o pp osition to  the last sentence o f 
paragraph 1303.15(c), w hich permits 
refund ing  to  be denied  if  it is conclud ed  
that co ntinuing  a p articular program is 
no  lo nger in the p ublic  interest. W e 
have deleted  this pro visio n, since the 
grounds upon w hich the Department 
may seek to  deny refund ing are 
sufficiently  broad  to  m eet the 
Department’s co ncerns.

S ection  1 3 0 3 .1 6

C on  du c t o f  hearin g . One com m enter 
stated  that paragraph 1303.16(b ) sho uld  
be deleted  because DA B regulatio ns 
alread y have a rule against 
com m unicatio ns outsid e the record . 
Since the D A B's usual pro ced ure is fo r 
the presid ing o fficer to  set up  the 
hearing , it w as suggested  that paragraph 
1303.16(b ) be changed  to  pro vid e that 
the no tice o f  hearing  and  issues be filed

by  (instead  o f w ith) the presiding 
o fficer. The same com m enter stated that 
it is inapp ro priate to  pro vide for the 
assistance o f an attorney from the 
Department’s General Counsel’s office 
since the Board  has its ow n staff 
atto rneys. W e co ncur w ith these 
com m ents and  have made the following 
changes to  paragraph 1303.16(b). The 
first sentence has been changed and 
now  refers only  to  the prohibition on 
com m unicatio ns outsid e the record as 
provided  by 45 CFR 16.17. The second 
sentence o f paragraph 1303.16(b) has 
been deleted . O ne co m m ent w as 
received  on paragraph 1303.16(e), 
w hich allo w s any person or 
o rganization that w ishes to  participate 
in a pro ceed ing to  ap p ly  for permission 
to  do  so  from the presid ing officer. The 
com m enter stated that the provision is 
too  bro ad ly w orded. W e do not agree, 
and , therefore, have no t changed this 
paragraph, w hich requires the person or 
o rganization w hich w ishes to 
p articip ate to  state their interest in the 
proceed ing, the ev id ence or arguments 
they intend  to  co ntribute, and  the 
necessity  fo r the introd uctio n o f such 
ev id ence o r arguments.

Subpart C 

S ection  1 3 0 3 .2 0

A p p eals  to  g ran tees  by  cu rren t o r  
p ro sp ec t iv e  d e le g at e  ag en c ies  on  
re jec t io n  o f  an  ap p lic at io n , failu re  to act  

on  an  ap p lic at io n , o r term in ation  o f  a 
g ran t o r  con trac t. W e received  three 
co m m ents on this sectio n. One o f the 
co m m ents w as on the right o f a delegate 
agency to  appeal a grantee’s d ecision to 
term inate an agreement w ith i t  This 
com m enter strongly opposed  this new  
right, saying that w hen relatio ns 
betw een a grantee and  delegate have 
w o rsened  to  the p o int w here the grantee 
is moving to  term inate the agreement 
betw een the parties, the only possible 
so lution is interv entio n by the 
appro priate HHS o fficial. W hile w e are 
cognizant o f thé fact that grantee- 
delegate agency relatio ns in cases in 
w hich the grantee is moving to 
term inate the co ntract w hich binds 
them  m ay be quite strained , w e think 
this step  is very impo rtant fo r tw o 
reaso ns. First, the d elegate’s appeal to 
the grantee w ill create a record  w hich 
the HHS o fficial w ill have to  review  if 
that o fficial is called  upon to  make a 
d ecisio n in the matter. Seco nd , a 
thorough rev iew  o f the situatio n by the 
parties w ill result in the reso lution o f 
more grantee-delegate agency d isputes 
before they  reach the HHS o fficial. Tw o 
co m m ents w ere received  on the 
pro visio n o f this sectio n w hich allow s a 
delegate agency to  have a responsible
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HHS o fficial review  a grantee’s rejectio n 
or failure to  act on an ap p licatio n, o r 
termination o f a grant or contract. One 
commenter supported  this pro visio n, 
w hile the second  opposed  it, apparently  
on the ground  that “ rev iew ”  by the 
o fficial is no t the same as an appeal. W e 
have not changed  the pro visio n, and 
note that the “ rev iew ”  by  an HHS 
official referred  to  in the N PRM's 
d iscussion o f this sectio n is in fact an 
appeal to  the o fficial {see paragraphs 
1303.20(d ) and  1303.21).

Section  1303.21

Proce d u re s f o r  a p p e a l  b y  c u r re n t  o r  

prosp e ct ive  de le ga te  a ge ncie s to  the  

re sponsib le  H H S  o f f ic ia l  f r o m  d e n ia ls  b y  

gra nte e s o f  a n  a p p l ic a t io n  o r  f a i lu r e  to  

act on a n  a p p l ic a t io n . Tw o  co m m ents 
were received  in opp osition to  the right 
o f prospective delegate agencies, under 
paragraph 1303.21(a), to  appeal from a 
grantee’s d enial o f, o r failure to  act on, 
an applicatio n. The right o f prospective 
delegate agencies to  bring such appeals 
is found in sectio n 646 o f the Head Start 
Act (42 U.S.C. 9841). W e have not made 
any changes to  this sectio n, w hich w e 
believe sim p lifies and  makes consistent 
the current regulatory prov isio ns. One 
comment w as received  on paragraph 
1303.21(e)(1), w hich states that a 
responsible HHS o fficial may meet 
informally w ith a current or prospective 
delegate agency if  the o fficial 
determines that such a meeting  w ould 
be beneficial to  the reso lutio n o f the 
appeal. The com m enter believes that no  
meeting should  be held  w ith the 
delegate agency w ithout the grantee 
present, and  that the pro visio n that the 
meetings can be cond ucted  by 
conference call should  be deleted . 
Paragraph 1303.21(e)(2) states that 
“ Both the grantee and  the ^ureent or 
prospective delegate agency may attend  
any informal meeting  co ncerning  the 
appeal.”  W e do no t believ e the 
comment is w ell founded  and have 
therefore left this paragraph as it w as in 
the NPRM.

Se ct ion 1303 .22

D e cis io n  o n  a p p e a l  in  f a v o r  o f  

gra nte e . No com m ents w ere received  on 
this sectio n.

Section  1303 .23

D e cis io n  o n  a p p e a l  in  f a v o r  o f  c u r r e n t  

o r  p ro sp e c t ive  de le ga te  a ge ncy. No 
comments w ere received  on this sectio n.

Re de sign a t io n  a n d  C o n s o lid a t io n  Ta b le

C u r r e n t  s e c t i o n N e w  s e c t i o n

1 3 0 3 .1  ................. N o  r e d e s ig n a t i o n .

1 3 0 3 .2  .................. . N o  re d e s ig n a t i o n .
1 3 0 3 .3  ...... .. N o  r e d e s i g n a t i o n .

Current section Ne w section

1303.4 ................................ No  redesignation.
N o n e ............................ ...... 1303.5
None  .................... .............. . 1303.6
N o n e ................ ................... 1303.7
N o n e ........... — ................ 1303.8
1303.10 ................. ............ 1303.20
1303.11 a nd 1303.14 ......... 1303.21
1303.12 .............................. 1303.22
1303.13 a nd 1 3 0 3 .1 5 -1 9  .... 1303.23
1303.20  ....................... . 1303.15

1303.21 ... ..................... ...... 1303.15

1303.22 ............ .................. 1303.15

1303.23  .................. ............ 1303.15

1303.24 .................. ............ 1303.15

1303.25 .............................. 1303.15

1303.26  ... ............... ....... . None .
1303.30  ......................... .... 1303.10
1303.31 ............................... 1303.11
1303.32 ............... .............. . 1303.12
N o n e .......................... ......... 1303.13
1303.33  ...... ........................ 1303.14
1303.34  .......... .................... None .
1303.35 .............................. . 1303.16
1303.36  ....... ....................... None .
1303.37  ........................ . None .

V. Im p act A nalysis 

E x ecu tiv e O rder 12291

Executive Order 12291 requires that a 
regulatory im pact analysis be prepared  
for m ajor rules, w hich are defined  in the 
Order as any rule that has an annual 
effect on the natio nal eco nom y o f $100 
m illio n or more, o r certain o ther 
sp ecified  effects. The Department has 
d etermined  that this rule is no t a m ajor 
rule w ithin the Executive Order because 
it w ill no t have an annual effect on the 
eco nom y o f $100 m illio n or more; no r 
result in a m ajor increase in co sts or 
p rices for consum ers, any ind ustries, 
any governmental agencies, o r any 
geographic region; and , it w ill no t have 
an adverse effect on com p etition, 
emplo ym ent, investm ent, prod uctiv ity , 
innov atio n, o r on the ability  o f United  
States-based  enterp rises to  com pete 
w ith fo reign-based  enterp rises in 
d om estic o r im po rt markets.

This rule rev ises and clarifies the 
existing  regulatory pro visio ns regarding 
Head Start grantee and delegate agency 
appeals. It elim inates d up licatio n and  
increases efficiency  in governmental 
operatio ns by  red ucing the tim e 
necessary to  prepare an appeal, co nd uct 
a hearing , and reach a final d ecisio n. 
The final rule also  rev ises, clarifies and 
sim p lifies the ap peals p ro cess fo r Head 
Start grantees and current and 
p ro spective delegate agencies. The final 
rule requires that all allow able grantee 
appeals w ill be heard  by  the 
Departmental A p peals Board ; perm its a 
delegate agency to  appeal the 
term ination o f a grant or co ntract; and 
allo w s the A CF review ing o fficial to  
d irect a remedy w here a sp ecific  
reso lutio n o f the d ispute is appropriate.

Our estim ate o f resource need s 
ind icates that, w hile this final rule

w ould  affect some grantees and 
delegates w ho  exercise their right to  an 
appeal, it w ill no t have a significant 
im pact on the econom y or result in a 
m ajo r increase in co sts o r p rices fo r a 
substantial num ber o f entities. W e based  
this estim ate on previous Head Start 
grantee and  delegate agency app eals and 
the ad d itio nal resources in some 
instances need ed  to  im plem ent the 
requirem ents. How ever, w e estim ate 
that this rev isio n o f the app eals process 
w ill be a d irect benefit to  the 
Go vernment, grantees and  the p ublic 
since app eals procedures are sim plified  
and one level o f review  is elim inated , 
thereby red ucing some co sts and  
speed ing  up the entire pro cess. Thus, 
the Department co nclud ed  that this rule 
is no t a m ajo r rule w ithin the meaning 
o f the Executive O rder because it does 
not m eet the thresho ld  criteria.

R e gu la t o r y F le x i b i l i t y  A c t  o f  1980

Co nsistent w ith the Regulatory 
Flexib ility  A ct o f 1980 (5 U.S.C. chap ter 
6) w e have tried  to  anticip ate and 
red uce the im p act o f rules and 
paperw ork requirem ents on sm all 
businesses. The p ublic burd en is 
estim ated  to  be 45 hours o f w ork load  
per respo nse. This is a red uctio n in the 
paperw ork burd en p laced  on grantees 
because there w ill be less d up licatio n o f 
d ocum ents given the red uctio n in 
ap peal levels. Fo r each rule w ith a 
“ significant eco no m ic im p act on a 
substantial num ber o f small entities”  w e 
must analyze the ru le’s im pact on small 
entities. Sm all entities are defined  by 
the A ct to  includ e sm all businesses, 
sm all no n-p ro fit o rganizatio ns, and 
sm all governmental entities. W hile this 
final rule w o uld  affect sm all entities, it 
w ill no t have a significant eco no m ic 
im p act on a substantial num ber o f small 
entities. Fo r these reasons, the Secretary 
certifies that this rule w ill no t have a 
significant im p act on a substantial 
num ber o f sm all entities.

Pa p e r w o rk  R e d u c t io n  A c t

Und er the Paperw ork Red uctio n A ct 
o f 1980, Public Law  96-511, all 
Departments are required  to  subm it to  
the O ffice o f M anagement and Budget 
(OMB) for review  and  appro val any 
reporting  or reco rd  keeping requirement 
in a pro posed  and  final rule. This final 
rule co ntains info rm atio n co llectio n 
requirem ents in § 1303.10 through 
§ 1303.23 w hich w ill be subm itted  to  
OM B for rev iew  and approval in 
acco rd ance w ith § 3504(h). 
O rganizations and  ind iv id uals desiring 
to  subm it co m m ents on the information 
co llectio n requirem ents sho uld  d irect 
them to  the agency o fficial designated  
for this purpo se, w ho se nam e appears in
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this preamble, and  to  the O ffice o f 
Information and  Regulatory A ffairs, 
OM B, N ew  Executive O ffice Build ing  
(room 3002), W ashingto n, DC 20503, 
A ttention: Desk O fficer fo r HHS/ ACF.

List o f  Subjects in  45 CFR Part 1303

A d m in is tr a tiv e  p r a c t i c e  a n d  
p r o c e d u r e s , A p p e a l  p r o c e d u r e s  f o r  H e a d  
S ta r t g r a n te e s  a n d  c u r r e n t o r  p r o s p e c tiv e  
d e le g a te  a g e n c ie s . E d u c a tio n  o f  
d is a d v a n ta g e d , G ra n t p ro g ra m s - s o c ia l  
p ro g ra m s .

(Catalog o f Federal Domestic Assistance 
Program Number 93.600, Project Head Start) 

Dated: July 1,1992.
Jo  A n n e  B . B a rn h a rt,

A ssis tant S ecret a ry  fo r C h ild ren  a n d  Fam ilies .

Approved: August 18,1992.
L o tu s  W . S u l l i v a n ,

Secreta ry .

Fo r the reasons set forth in the 
Preamble, chap ter XIII, subchap ter B, 
part 1303, o f title 45 o f the Code o f 
Federal Regulatio ns is revised  to  read as 
fo llow s:

P A R T 1 3 0 3 — A P P E A L  P R O C E D U R E S  

F O R  H E A D  S T A R T  G R A N TE E S  A N D  
C U R R E N T O R  P R O S P E C TI V E  
D E L E G A TE  A G E N C I E S

Subpa rt  A— Ga n  ora l 

Sec.

1303.1 Purpose and application.
1303.2 Definitions.
1303.3 Right to attorney, attorney fees, and 

travel costs.
1303.4 Remedies.
1303.5 Service of process.
1303.6 Successor agencies and officials.
1303.7 Effect o f failure to file or serve 

documents in a timely manner.
1303.8 Waiver o f requirements.

Subpa rt  6 — Appe a ls b y Gra nte e s

1303.10 Purpose.
1303.11 Suspension on notice and 

opportunity to show cause.
1303.12 Summary suspension and 

opportunity to show cause.
1303.13 Appeal by a grantee o f a 

suspension continuing for more than 30 
days.

1303.14 Appeal by a grantee from a 
termination o f financial assistance.

1303.15 Appeal by a grantee from a denial 
o f refunding.

1303.16 Conduct o f hearing.

Subpa rt  C— Appe a ls b y Curre n t  or 
Prospe ct ive  De le ga te  Age n cie s

1303.20 Appeals to grantees by current or 
prospective delegate agencies o f rejection 
o f an application, failure to act on an 
application, or termination o f a grant or 
contract.

1303.21 Procedures for appeal by current or 
prospective delegate agencies to the 
responsible HHS official from denials by 
grantees o f an application or failure to 
act on an application.

1303.22 Decision on appeal in favor of 
grantee.

1303.23 Decision on appeal in favor of the 
current or prospective delegate agency.

Authority: 42 U.S.C. 9801 etseq.

S u b p a rt  A — G e n e ra l

$ 1 3 0 3 .1  Purpose  a nd a pplica t ion .

This part prescribes regulatio ns based  
on sectio n 646 o f the Head Start A ct, 42 
U.S.C. 9841, as it ap p lies to  grantees and 
current or prospective delegate agencies 
engaged in or w anting to  engage in the 
operation o f Head Start programs under 
the A ct. It p rescribes the pro ced ures for 
app eals by current and prospective 
delegate agencies from sp ecified  actio ns 
or inactio n by grantees. It also  provides 
pro ced ures for reasonable no tice and 
opportunity to  show  cause in cases o f 
suspension o f financial assistance by the 
resp onsible HHS o fficial and for an 
appeal to  the Departmental A ppeals 
Board by grantees in cases o f denial o f 
refund ing, term inatio n o f financial 
assistance, and suspension o f financial 
assistance.

§ 1 3 0 3 .2  De f init ions.

A s used  in this part:
A c t  means the Head Start A ct, 42 

U.S.C. sectio n 9831, e t seq.

A C Y F  m eans the A d m inistratio n on 
Children, Youth and Fam ilies in the 
Department o f Health and Human 
Serv ices, and  includ es Regional staff.

Agre e m e n t  means either a grant or a 
co ntract betw een a grantee and  a 
delegate agency for the cond uct o f all or 
part o f the grantee’s Head Start program.

D a y  means the 24 hour p erio a 
beginning at 12 a.m . lo cal tim e and  
continuing for the next 24 ho ur period.
It includ es all calend ar days unless 
o therw ise exp ressly  noted .

D e le ga te  A g e n c y  means a p ublic o r 
private non-pro fit o rganization or 
agency to  w hich a grantee has delegated  
by w ritten agreement the carrying out o f 
all o r part o f  its Head Start program.

D e n ia l  o f  R e f u n d in g  m eans the refusal 
o f a fund ing agency to  fund an 
ap p licatio n for a co ntinuatio n o f a Head 
Start program for a subsequent program 
year w hen the d ecisio n is based  on a 
d eterm inatio n that the grantee has 
improperly  co nd ucted  its program, o r is 
incap able o f doing so  pro perly in the 
future, o r o therw ise is in v io latio n o f 
ap p licable law , regulatio ns, o r o ther 
p o licies.

F u n d i n g  A g e n c y  m eans the agency 
that provides funds d irectly  to  either a 
grantee or a d elegate agency. A CYF is 
the fund ing agency for a grantee, and a 
grantee is the fund ing agency for a 
delegate agency.

Gra n t e e  m eans the lo cal p ublic o r 
private non-pro fit agency w hich has

been designated  as a Head Start agency 
under 42 U.S.C. 9836 and w hich has 
been granted financial assistance by the 
resp o nsible HHS o fficial to  operate a 
Head Start program.

I n t e r im  Gra n te e  means an agency 
w hich has been appo inted  to operate a 
Head Start program for a period o f time 
not to  exceed  o ne year w hile an appeal 
o f a d enial o f refund ing, termination or 
susp ensio n actio n is pending.

Pro sp e ct ive  D e le ga te  Ag e n c y  means a 
p ublic o r private non-pro fit agency or 
o rganization w hich has applied  to a 
grantee to serve as a delegate agency.

R e sp o n sib le  H H S  Of f ic ia l  means the 
o fficial w ho is authorized  to make the 
grant o f financial assistance to operate a 
Head Start program or his or her 
designee.

S u b m it t a l  means the date o f actual 
receip t o r the date the material was 
served  in acco rd ance w ith § 1303.5 o f 
this part for provid ing documents or 
no tices o f ap peals, and sim ilar matters, 
to  either grantees, delegate agencies, 
p ro spective delegate agencies, o r ACYF.

S u b st a n t ia l  Re je ct ion  means that a 
fund ing agency requires that the 
fund ing o f a current delegate agency be 
reduced  to  80 percent or less o f the 
current level o f operatio ns for any 
reason o ther than a determination that 
the delegate agency does not need the 
funds to  serve all the eligible persons it 
pro poses to  serve.

S u sp e n s io n  o f a grant means 
temporary w ithdraw al o f the grantee's 
authority to  obligate grant funds 
pend ing co rrectiv e actio n by the 
grantee.

Te r m in a t io n  o f a grant or delegate 
agency agreement means permanent 
w ithdraw al o f the grantee’s or delegate 
agency ’s authority to  obligate previously 
aw arded  grant funds before that 
authority w ould  o therw ise expire. It 
also  m eans the vo luntary 
relinquishm ent o f that authority by the 
grantee or delegate agency. Termination 
does not includ e:

(1) W ithdraw al o f funds aw arded on 
the basis o f the grantee’s or delegate 
agency ’s underestimate o f the 
unobligated  balance in a prior period;

(2) Refusal by  the fund ing agency to 
extend  a grant or aw ard add itional 
funds (such as refusal to make a 
com peting  or noncom peting  
co ntinuatio n renew al, extensio n or 
supp lem ental aw ard);

t3J W ithdraw al o f the unobligated  
balance as o f the expiratio n o f a grant;

(4) A nnulm ent, i.e., vo iding o f  a grant 
upon determ inatio n that the aw ard was 
obtained  fraudulently or w as o therw ise 
illegal o r invalid  from its incep tion.

W o rk  d a y  m eans any 24 hour period 
beginning at 12 a.m. lo cal time and
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continuing for 24 hours. It exclud es 
Saturdays, Sund ays, and  legal ho lidays. 
Any tim e end ing on one o f the exclud ed  
days shall extend  to  5 p.m. o f the next 
full w ork day.

$ 1303.3 R ight  to  a t torne y, a t torne y fees, 
a nd trave l costa .

(a) A l l  p a r tie s  to  p r o c e e d in g s  u n d e r  
th is p a rt, in c lu d in g  in f o rm a l 
p ro c e e d in g s , h a v e  th e  r ig h t to  b e  
re p re se n te d  b y  a n  a tto rn e y .

(1) A ttorney fees may be charged  to 
the program grant in an amount equal to 
the usual and  custom ary  fees charged  in 
the lo cality. How ever, such fees may not 
exceed $250.00 per day, ad justed  
annually to  reflect the percentage 
change in the Consumer Price Ind ex for 
All Urban Consumers (issued  by the 
Bureau o f Labor Statistics) beginning 
one year after the affectiv e date o f these 
regulations. The grantee o r delegate 
agency may use current operating funds 
to pay these co sts. The fees o f only one 
attorney may be charged  to  the program 
grant w ith resp ect to  a particular 
dispute. Such fees may not be charged
if the grantee or delegate agency has an 
attorney on its staff, o r if  it has a retainer 
agreement w ith an attorney w hich fully 
covers fees co nnected  w ith litigation.
T h e  g ra n te e  o r  d e le g a te  a g e n c y  s h a ll  
h av e th e  b u rd e n  o f  e s ta b l is h in g  th e  
u su al a n d  c u s to m a r y  f e e s  a n d  s h a l l  
fu rn ish  d o c u m e n ta tio n  to  s u p p o r t th a t 
d e te rm in a tio n  th a t i s  s a tis f a c to r y  to  th e  
re sp o n s ib le  H H S  o f f ic ia l .

(2 )  A  g ra n te e  o r  d e le g a te  a g e n c y  m a y  
d e s ig n ate  u p  to  tw o  p e r s o n s  to  a tte n d  
an d  p a r tic ip a te  in  p r o c e e d in g s  h e ld  
u n d e r th is  P a r t.  T r a v e l  a n d  p e r  d ie m  
c o sts  o f  s u c h  p e r s o n s , a n d  o f  a n  a tto rn e y  
re p re se n tin g  th e  g r a n te e  o r  d e le g a te  
ag e n c y , s h a l l  n o t e x c e e d  th o s e  a l lo w a b le  
u n d e r Sta n d a rd  G o v e r n m e n ta l  T r a v e l  
R e g u la tio n s  in  e f f e c t a t th e  tim e  o f  th e  
trav e l.

(b ) In  th e  e v e n t th a t u s e  o f  p ro g ra m  
fu n d s u n d e r  th i s  s e c ti o n  w o u ld  r e s u lt in  
c u rta ilm e n t o f  p ro g ra m  o p e r a tio n s  o r  
in a b ility  to  l iq u id a te  p r io r  o b lig a tio n s , 
th e  p arty  s o  a f f e c te d  m a y  a p p ly  to  th e  
re s p o n s ib le  H H S o f f i c i a l  f o r  p a y m e n t o f  
th e se  e x p e n s e s .

(c )  T h e  r e s p o n s ib le  H H S o f f i c ia l ,  u p o n  
b e in g  s a tis f ie d  th a t th e s e  e x p e n d itu r e s  
w o u ld  r e s u lt in  c u r ta i lm e n t o f  p ro g ra m  
o p e ra tio n s  o r  in a b i l i ty  to  l iq u id a te  p r io r  
o b lig a tio n s , m u s t m a k e  p a y m e n t 
th e re f o r  to  th e  a f f e c te d  p a rty  b y  w a y  o f  
re im b u rs e m e n t f ro m  c u r r e n tly  a v a i la b le  
fu n d s.

§1303.4  Re m e die s.

T h e  p r o c e d u r e s  e s ta b l is h e d  b y  
su b p a rts  B  a n d  C  o f  th i s  P a r t s h a l l  n o t 
b e  c o n s tru e d  a s  p r e c lu d in g  A C Y F  fro m

pursuing any o ther rem ed ies authorized  
by law .

§  1303.5  Se rvice  of  pro ce ss.

W henever documents are required  to  
be filed  or served  under this part, or 
no tice provided under this part, 
certified  m ail shall be used  w ith a 
return receipt requested. A lternatively , 
any o ther system m ay be used  that 
provides pro o f o f the date o f receip t o f 
the documents by the addressee. If  this 
regulation is no t com plied  w ith, and if  
a party alleges that it failed  to  receive 
documents alleged ly sent to  it, there 
w ill be a rebuttable presum ption that 
the documents or no tices WBre no t sent 
as required  by this part, o r as alleged by 
the party that failed  to  use the required  
mode o f serv ice. The presum ption may 
be rebutted  only by  a show ing 
supported by a prepond erance o f 
ev id ence that the material w as in fact 
submitted  in a tim ely  manner.

§ 1303.6 Su cce sso r a ge ncie s a nd of f icia ls.

W herever reference is made to  a 
p articular Fed eral agency, o ffice, or 
o fficial it shall be deemed  to  apply to  
any o ther agency, o ffice, o r o fficial 
w hich subsequently  becom es 
respo nsible for adm inistratio n o f the 

' program or any portion o f it.

§  1303.7  Ef fe ct  of  fa ilure  to f ile  o r  se rve  
docum e nts in a t im e ly m a nne r.

(a) W henever an appeal is no t filed  
w ithin the tim e sp ecified  in these or 
related  regulations, the potential 
appellant shall be deemed  to  have 
co nsented  to the proposed actio n and to 
have w aived  all rights o f appeal.

(b) W henever a party has tailed  to  file 
a response or o ther subm ission w ithin 
the tim e required  in these regulations, 
or by  order o f an appropriate HHS 
resp o nsible o fficial, the party shall be 
deemed  to  have w aived the right to  file 
such response or submissio n.

(c) A  party fails to  com p ly  w ith the 
requisite dead lines or tim e frames if  it 
exceed s them by any amount.

(d) The tim é to  file an appeal, 
respo nse, o r o ther subm ission may be 
w aived  in accord ance w ith § 1303.8 o f 
this part.

§ 1303.8 W a ive r o f  re quire m e nts.

(a) A ny procedural requirements 
required  by these regulations may be 
w aived  by the resp o nsible HHS o fficial 
o r such w aiver requests may be granted 
by the Departmental A ppeals Board in 
tho se cases w here the Board has 
jurisd ictio n. Requests for w aivers must 
be in w riting and  based  on good cause.

(b) A pprovals o f w aivers must be in 
w riting and signed  by the resp onsible 
HHS o fficial o r by the Departmental 
A ppeals Board w hen it has jurisd ictio n.

(c) “ Good cause“  co nsists o f the 
fo llow ing:

(1) Litigation dates canno t be 
changed ;

(2) Perso nal em ergencies pertaining to  
the health o f a person invo lved  in  and 
essential to  the pro ceed ing or to  a 
member o f that person’s imm ediate 
fam ily, spo use, parents, o r siblings;

(3) The co m p lexity  o f the case is such 
that preparation o f the necessary  
d ocum ents canno t reaso nably be 
exp ected  to  be com pleted  w ithin the 
standard  tim e frames;

(4) O ther matters beyond  the co ntro l 
o f the party requesting the w aiver, such 
as strikes and natural d isasters.

(d) Und er no  circum stances may 
“ good cause”  co nsist o f a failure to  meet 
a d ead line due to  the oversight o f either 
a party or its representative.

(e) W aivers o f tim ely  filing  or service 
shall be granted  only  w hen necessary  in 
the interest o f fairness to  all parties, 
includ ing  the Fed eral agency. They  w ill 
be granted  sparingly as prompt 
reso lutio n o f d isputes is a major goal o f 
these regulatio ns. The resp o nsible HHS 
o fficial o r the Departmental A ppeals 
Board  shall have the right, on ow n 
motion or on motion o f a party, to  
require such do cum entatio n as deemed 
necessary  in support o f a request for a 
w aiver.

(f) A  request for an info rm al meeting 
by a delegate agency, includ ing  a 
pro sp ectiv e delegate agency, may be 
denied  by the resp o nsible HHS o fficial, 
on m otio n o f the grantee or on his o r her 
ow n motio n, if  the o fficial co nclud es 
that the w ritten appeal fails to  state 
p lausible grounds fo r reversing the 
grantee’s d ecisio n or the grantee’s 
failure to  act on an ap p licatio n.

(g) The requirem ents o f this sectio n 
may not be w aived .

S u b p art B— A p p e als  b y  G ran te e s  

§ 1 3 0 3 .1 0  Purpose .

(a) This subpart establishes rules and 
pro ced ures for the susp ensio n o f a 
grantee, d enial o f a grantee’s ap p licatio n 
for refund ing, o r term inatio n o f 
assistance und er the A ct for 
circum stances related  to  the particular 
grant, such as ineffectiv e or im prop er 
use o f Fed eral funds or fo r failure to  
com p ly  w ith ap p licable law s, 
regulatio ns, p o licies, instructio ns, 
A ssurances, term s and co nd itio ns or, in 
acco rd ance w ith part 1302 o f this 
chap ter, upon lo ss by the grantee o f 
legal status or financial v iability .

(b) This subpart does not apply to  any 
ad m inistrative actio n based  upon any 
v io latio n, o r alleged  v io latio n, o f title VI 
o f the Civ il Rights A ct o f 1964.
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S 1303.11 Susp e n sion  on  not ice  e nd  
opportunity to  s ho w  ca use .

(a) A fter receiv ing  co ncurrence from 
the Com m issioner, A CYF, the 
respo nsible HHS o fficial may suspend  
financial assistance to  a grantee in 
w ho le or in part for breach or threatened  
breach o f any requirem ent stated in
§ 1303.10 pursuant to  no tice and 
oppo rtunity  to  show  cause w hy 
assistance sho uld  not be suspended .

(b) The resp o nsible HHS o fficial w ill 
no tify the grantee as required  by
§ 1303.5 or by  telegram that A CYF 
intend s to  suspend  financial assistance, 
in w ho le or in part, unless good cause 
is show n w hy such actio n sho uld  not be 
taken. The no tice w ill includ e:

(1) The grounds fo r the proposed  
suspensio n;

(2) The effectiv e date o f the proposed 
suspensio n;

(3) Info rmation that the grantee has 
the opportunity to  subm it w ritten 
m aterial in opp osition to  the intend ed  
suspension and  to  meet info rm ally w ith 
the resp o nsible HHS o fficial regarding 
the intend ed  susp ensio n;

(4) Info rmation that the w ritten 
material must be subm itted  to  the 
resp o nsible HHS o fficial at least seven 
days prior to  the effectiv e date o f the 
proposed  susp ensio n and  that a request 
for an inform al m eeting  must be made 
in w riting to  the resp o nsible HHS 
o fficial no  later than seven days after the 
day the no tice o f intentio n to  suspend  
w as m ailed  to  the grantee;

(5) Inv itatio n to  co rrect the d eficiency  
by vo luntary actio n; and

(6) A  co p y  o f this subpart.
(c) If the grantee requests an info rm al 

meeting, the resp o nsible HHS o fficial 
w ill fix a tim e and  p lace fo r the meeting. 
In no  event w ill such m eeting  be 
sched uled  less than seven days after the 
no tice o f intentio n to  suspend  w as sent 
to  the grantee.

(d) The resp o nsible HHS o fficial may 
at his o r her d iscretio n extend  the 
period  o f tim e or date fo r making 
requests o r subm itting m aterial by  the 
grantee and  w ill no tify  the grantee o f 
any such extensio n.

(e) A t the tim e the resp o nsible HHS 
o fficial send s the no tice o f intentio n to  
suspend  financial assistance to  the 
grantee, the o fficial w ill send  a cop y o f 
it to  any delegate agency w hose 
activ ities o r failures to  act are a 
substantial cause o f the pro posed  
susp ensio n, and  w ill inform  such 
delegate agency that it is entitled  to  
subm it w ritten m aterial in opp osition 
and to  particip ate in the info rm al 
meeting  w ith the resp o nsible HHS 
o fficial if  one is held . In ad d itio n, the 
resp o nsible HHS o fficial may give such
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f
n o ti c e  to  a n y  o th e r  H e ad  S ta r t d e le g a te  
a g e n c y  o f  th e  g ra n te e .

(f )  W ith in  th r e e  d a y s  o f  r e c e ip t o f  th e  
n o ti c e  o f  in te n tio n  to  s u s p e n d  f in a n c ia l  
a s s i s ta n c e ,  th e  g ra n te e  s h a l l  s e n d  a  c o p y  
o f  s u c h  n o ti c e  a n d  a  c o p y  o f  th i s  su b p a rt 
to  a l l  d e le g a te  a g e n c ie s  w h ic h  w o u ld  b e  
f in a n c ia l ly  a f f e c te d  b y  th e  p ro p o s e d  
s u s p e n s io n  a c tio n . A n y  d e le g a te  a g e n c y  
th a t w is h e s  to  s u b m it w r itte n  m a te r ia l  
m a y  d o  s o  w ith in  th e  tim e  s ta te d  in  th e  
n o ti c e .  A n y  d e le g a te  a g e n c y  th a t w is h e s  
to  p a r tic ip a te  in  th e  in f o r m a l m e e tin g  
re g a rd in g  th e  in te n d e d  s u s p e n s io n , i f  
n o t o th e r w is e  a f f o rd e d  a  rig h t to  
p a r tic ip a te , m a y  re q u e s t p e r m is s io n  to  
d o  s o  f ro m  th e  r e s p o n s ib le  H H S o f f i c ia l ,  
w h o  m a y  g ra n t o r  d e n y  s u c h  
p e r m is s io n . In  a c tin g  u p o n  a n y  s u c h  
re q u e s t f ro m  a d e le g a te  a g e n c y , th e  
r e s p o n s ib le  H H S o f f i c ia l  w i l l  ta k e  in to  
a c c o u n t th e  e f f e c t o f  th e  p ro p o s e d  
s u s p e n s io n  o n  th e  p a r tic u la r  d e le g a te  
a g e n c y , th e  e x te n t to  w h ic h  th e  m e e tin g  
w o u ld  b e c o m e  u n d u ly  c o m p l ic a te d  a s  a  
re s u lt o f  g ra n tin g  s u c h  p e r m is s io n , a n d  
th e  e x te n t to  w h ic h  th e  in te r e s ts  o f  th e  
d e le g a te  a g e n c y  re q u e s tin g  s u c h  
p e r m is s io n  a p p e a r  to  b e  a d e q u a te ly  
r e p re s e n te d  b y  o th e r  p a r tic ip a n ts .

tg )  T h e  r e s p o n s ib le  H H S o f f i c ia l  w i l l  
c o n s id e r  a n y  tim e ly  m a te r ia l  p re s e n te d  
in  w r itin g , a n y  m a te r ia l  p r e s e n te d  
d u r in g  th e  c o u r s e  o f  th e  in f o rm a l 
m e e tin g  a s  w e l l  a s  a n y  s h o w in g  th a t th e  
g r a n te e  h a s  a d e q u a te ly  c o rr e c te d  th e  
d e f i c i e n c y  w h ic h  le d  to  th e  s u s p e n s io n  
p ro c e e d in g s . T h e  d e c is i o n  o f  th e  
r e s p o n s ib le  H H S o f f i c ia l  w i l l  b e  m a d e  
w ith in  f iv e  d a y s  a f te r  th e  c o n c lu s io n  o f  
th e  in f o r m a l m e e tin g , o r , i f  n o  in f o r m a l 
m e e tin g  i s  h e ld , w ith in  f iv e  d a y s  o f  
r e c e ip t b y  th e  r e s p o n s ib le  H H S o f f i c ia l  
o f  w r i tte n  m a te r ia l  f ro m  a l l  c o n c e r n e d  
p a r tie s . I f  th e  r e s p o n s ib le  H H S o f f i c ia l  
c o n c lu d e s  th a t th e  g r a n te e  h a s  f a i le d  to  
s h o w  c a u s e  w h y  f in a n c ia l  a s s i s ta n c e  
s h o u ld  n o t b e  s u s p e n d e d , th e  o f f i c ia l  
m a y  s u s p e n d  f in a n c ia l  a s s i s ta n c e  in  
w h o le  o r  in  p a rt a n d  u n d e r  s u c h  te rm s  
a n d  c o n d it io n s  a s  h e  o r  s h e  s p e c i f i e s ,

(h )  N o tic e  o f  s u c h  s u s p e n s io n  w i l l  b e  
p ro m p tly  tr a n s m itte d  to  th e  g r a n te e  a s  
re q u ire d  in  § 1303.5 o f  th i s  p a r t o r  b y  
s o m e  o th e r  m e a n s  s h o w in g  th e  d a te  o f  
r e c e ip t ,  a n d  s h a l l  b e c o m e  e f f e c tiv e  u p o n  
d e l iv e r y  o r  o n  th e  d a te  d e l iv e r y  i s  
r e f u s e d  o r  th e  m a te r ia l  i s  re tu rn e d . 
S u s p e n s io n  s h a l l  n o t e x c e e d  30 d a y s  
u n le s s  th e  r e s p o n s ib le  H H S o f f i c i a l  a n d  
th e  g r a n te e  a g re e  to  a  c o n tin u a tio n  o f  
th e  s u s p e n s io n  f o r  a n  a d d i tio n a l  p e r io d  
o f  tim e . I f  te r m in a tio n  p r o c e e d in g s  a re  
in i tia te d  in  a c c o r d a n c e  w ith  § 1303.14, 
th e  s u s p e n s io n  o f  f in a n c ia l  a s s i s ta n c e  
w i l l  b e  r e s c in d e d .

( i )  N e w  o b l ig a tio n s  in c u r r e d  b y  th e  
g r a n te e  d u r in g  th e  s u s p e n s io n  p e r io d  
w i l l  b e  n o t b e  s h o w e d  u n le s s  th e

granting agency expressly  authorizes 
them in the no tice o f suspensio n or an 
amendm ent to  it. N ecessary and 
o therw ise allow able co sts w hich the 
grantee co uld  not reasonably avoid 
during the susp ensio n period  w ill be 
allow ed  if  they  result from obligations 
properly incurred  by the grantee before 
the effectiv e date o f the suspension and 
not in anticip atio n o f suspension or 
term inatio n. A t the d iscretio n o f the 
granting agency, third -party in-kind 
co ntributio ns ap p licable to  the 
susp ensio n period  may be allow ed in 
satisfactio n o f co st sharing or matching 
requirem ents.

(j) The resp o nsible HHS o fficial may 
app o int an agency to  serve as an interim 
grantee to  operate the program until the 
grantee’s susp ensio n is lifted .

(k) The resp o nsible HHS o fficial may 
modify the term s, co nd itio ns and nature 
o f the susp ensio n or rescind  the 
susp ensio n actio n at any tim e on his or 
her ow n initiative or upon a satisfactory 
show ing that the grantee has adequately 
co rrected  the d eficiency  w hich led to 
the susp ensio n and that repetition is not 
threatened . Susp ensio n partly or fully 
rescind ed  may, at the d iscretio n o f the 
resp o nsible HHS o fficial, be reimposed 
w ith or w itho ut further proceedings, 
excep t that the to tal tim e o f suspension 
may not exceed  30 days unless 
term inatio n proceed ings are initiated in 
acco rd ance w ith § 1303.14 or unless the 
resp o nsible HHS o fficial and the grantee 
agree to  co ntinuatio n o f the suspension 
for an ad d itio nal period  o f time. If 
term inatio n pro ceed ings are initiated, 
the susp ensio n o f financial assistance 
w ill be rescind ed .

§ 1303.12 Su m m a ry suspension and 
oppo rtun it y to  s h o w  ca use .

(a) A fter receiv ing  concurrence from 
the Com m issio ner, A CYF, the 
resp o nsible HHS o fficial may suspend 
financial assistance in w ho le or in part 
w ithout p rior no tice and  an opportunity 
to  show  cause if  it is determined  that 
im m ed iate susp ensio n is necessary 
because o f a serio us risk of:

( l)  Substantial injury  to  property or 
lo ss o f p ro ject funds; o r

(2) V io latio n o f a Fed eral, State, or 
lo cal crim inal statute; or

(3) If staff o r p articip ants' health and 
safety  are at risk.

(b) The no tice o f summary suspension 
w ill be given to  the grantee as required 
by § 1303.5 o f this part, or by some other 
m eans sho w ing the date o f receipt, and 
shall beco m e effectiv e on delivery or on 
the date delivery  is refused or the 
material is returned  unclaimed .

(c) The no tice must includ e the 
fo llo w ing items:
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(1) The effectiv e date o f the 
suspension;

(2) The grounds fo r the susp ensio n;
(3) The extent o f  the term s and 

cond itions o f any  full o r partial 
suspension;

(4) A  statem ent prohibiting the 
grantee from making any new  
expend itures or incurring any new  
obligations in co nnectio n w ith the 
suspended po rtio n o f the program; and

(5) A  statem ent advising the grantee 
th at it has an opp ortunity  to  show  cause 
at an  informal m eeting  w hy the 
suspension should  be rescind ed . The 
request fo r an inform al meeting  must be 
made by  the grantee in w riting to  the 
responsible HHS o fficial no  later than 
five w orkdays after the effectiv e date o f 
th e  no tice o f summary susp ensio n as 
described in paragraph (b) o f this 
section.

(d) If the grantee requests in w riting 
the opportunity to  show  cause w hy the 
suspension sho uld  be rescind ed , the 
responsible HHS o fficial w ill fix  a tim e 
and p lace fo r an inform al meeting fo r 
this purpose. Th is m eeting  w ill be held  
w ithin five w orkdays after the grantee’s 
request is received  by  the resp o nsible 
HHS o fficial. N otw ithstand ing the 
provisions o f this paragraph, the 
responsible HHS o fficial m ay proceed  to 
deny refund ing o r initiate term inatio n 
proceedings at any tim e even though 
financial assistance o f the grantee has 
been suspended  in w ho le or in part.

(e ) N otice o f summary susp ensio n 
m u st also  be furnished  by the grantee to  
its  d e le g a te  agencies w ithin tw o  
w o rk d ay s o f its receip t o f the no tice 
fro m  A CYF by  certified  m ail, return 
re c e ip t requested , o r by  any o ther means 
sh o w in g  d ates o f transm ittal and  receip t 
o r re tu rn  as und eliv erable or unclaim ed . 
D e le g ate  agencies affected  by  the 
su m m ary  susp ensio n have the right to  
p a rtic ip a te  in the info rm al m eeting  as 
se t f o rth  in paragraph (d) o f this sectio n.

(fi The effectiv e p erio d  o f a summary 
suspension o f  financial assistance may 
not exceed  30 days unless:

(1) The co nd itio ns creating  the 
summary susp ensio n have no t been 
corrected; o r

(2) The p arties agree to  a co ntinuatio n 
o f the sum m ary  susp ensio n for an 
add itional period  o f tim e; o r

(3) The grantee, in acco rd ance w ith 
paragraph (d) o f  this sectio n, requests an 
opportunity to  show  cause w hy the 
summary susp ensio n sho uld  be 
rescinded , in w hich case it may rem ain 
in effect in acco rd ance w ith paragraph
(h) o f this sectio n; o r

(4) T erm in atio n  o r d en ial o f  refund ing  
p roceed ings are  in itiated  in  acco rd an ce  
with § 1303.14 or § 1303.15.

(g) A ny summary suspension that 
rem ains in effect fo r more than 30 days 
is subject to  the requirem ents o f
§ 1303.13 o f this part. The only 
excep tio ns are w here there is  an 
agreement under paragraph (f)(2) o f this 
sectio n, o r the circum stances described  
in paragraph (f)(4) or (h)(1) o f this 
sectio n exist.

(h) (1) If the grantee requests an 
opportunity to  show  cause w hy a 
summary suspension sho uld  be 
rescind ed , the suspension o f  financial 
assistance w ill co ntinue in effect until 
the grantee has been afforded such 
opportunity and  a d ecisio n has been 
made by  the respo nsible HH S o fficial.

(2) If the suspension co ntinues fo r 
more than 30 days, the suspensio n 
rem ains in effect even if  it is appealed  
to  the Departmental A p peals Board .

(3) N otw ithstand ing  any o ther 
pro v isio ns o f these or o ther regulations, 
if  a denial o f refund ing occurs o r a 
term ination actio n is instituted  w hile 
the summary susp ensio n is in effect, the 
susp ensio n shall merge into  the later 
actio n and fund ing shall no t be 
available until d ie actio n is rescind ed  or 
a d ecisio n favorable to  the grantee is 
rendered.

(i) The resp o nsible HHS o fficial m ust 
co nsid er any tim ely  m aterial presented  
in w riting, any m aterial presented  
during the course o f the informal 
meeting, as w ell as any o ther ev id ence 
that the grantee has ad equately  
corrected  the d eficiency  w hich led  to 
the summary suspensio n.

(j) A  d ecisio n must be made w ithin 
five w ork days after the co nclusio n o f 
the info rm al meeting w ith the 
respo nsible HHS o fficial. If  the 
respo nsible HHS o fficial co nclud es, 
after consid ering the information 
provided  at the inform al meeting, that 
the grantee has failed  to  show  cause 
w hy the susp ensio n sho uld  be 
rescind ed , the respo nsible HHS o fficial 
may co ntinue the susp ensio n, in w ho le 
or in part and under the term s and  
co nd itio ns sp ecified  in the no tice o f 
suspension.

(k) New  obligatio ns incurred  by  the 
grantee during the suspensio n period  
w ill no t be allow ed  unless the granting 
agency expressly  authorizes them  in the 
no tice o f suspension or by  an 
amendm ent to  the no tice. N ecessary and  
o therw ise allow able co sts w hich the 
grantee oould not reasonably avo id  
during the suspension period  w ill be 
allow ed  if  they  result from obligatio ns 
properly incurred  by  the grantee befo re 
the effectiv e date o f the susp ensio n and  
not in anticip atio n o f  susp ensio n, d enial 
o f refund ing or term inatio n.

( l )  The resp o nsible HHS o fficial may 
app o int an agency to  serve as an interim

grantee to  operate the program until 
either the grantee’s summary 
susp ensio n is lifted  or a new  grantee is 
selected  in acco rd ance w ith subpart B o f 
this part.

(m) A t the d iscretio n o f the fund ing 
agency, third -party in-kind  
co ntributio ns ap p licable to  the 
susp ensio n period  may be allow ed  in 
satisfactio n o f co st sharing or matching 
requirem ents.

(n) The resp o nsible HHS o fficial may 
modify the terms, co nd itio ns and  nature 
o f the sum mary susp ensio n o r rescind  
the susp ensio n actio n at any tim e upon 
receiv ing satisfacto ry  ev id ence that the 
grantee has adequately co rrected  the 
d eficiency  w hich led  to  the suspensio n 
and  that d ie d eficiency  w ill no t o ccur 
again. Susp ensio n partly  o r fully 
rescind ed  may, at d ie d iscretio n o f the 
resp o nsible HHS o fficial, be reimposed  
w ith or w itho ut further proceed ings.

§ 1 3 0 3 .1 3  Ap p e a l  b y  a  g ra n t »« of  a  

su spe n sion  co n t inu in g f or m o re  tha n 30  
da ys.

(a) This sectio n ap p lies to  summary 
susp ensio ns that are initially  issued  for 
more than 30 days and summary 
susp ensio ns co ntinued  for more than 30 
days excep t tho se id entified  in 
paragraph § 1303.12(g ) o f this part.

(b) A fter receiv ing  co ncurrence from 
the Com m issioner, A CYF, the 
resp o nsible HH S o fficial m ay suspend  a 
grant fo r more than 30 days. A  
susp ensio n may, among o ther bases, be 
im po sed  for the sam e reaso ns that 
justify  term inatio n o f financial 
assistance or w hich justify  a d enial o f 
refund ing  o f  a grant.

(c) A  no tice o f a susp ensio n und er 
this sectio n shall set fo rth:

(1) The reaso ns fo r the actio n;
(2) The d uratio n o f the susp ensio n, 

w hich may be ind efinite;
(3) The fact that the actio n may be 

ap pealed  to  the Departmental A p p eals 
Board  and  the tim e w ithin w hich it 
must be appealed .

(d) During d ie perio d  o f susp ensio n a 
grantee m ay no t incur any valid  
obligatio ns against Fed eral Head  Start 
grant fund s, no r may any grantee 
exp end iture or p ro visio n o f in-kind  
serv ices or item s o f value made during 
the period  be co unted  as app ly ing  
tow ard  any required  m atching  
co ntributio n required  o f  a grantee, 
excep t as o therw ise pro vid ed  in  thiB 
part.

(e) The resp o nsible HHS o fficial may 
app o int an agency to  serve as an interim  
grantee to  operate the program until 
either the grantee’s susp ensio n is lifted  
or a new  grantee is selected  in 
acco rd ance w ith subp arts B and C o f 45 
C FRp art 1302.
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(f) A ny appeal to  the Departmental 
A ppeals Board  must be made w ithin 
five days o f the grantee’s receip t o f 
no tice o f susp ensio n or return o f the 
no tice as und eliv erable, refused , o r 
unclaim ed . Such an appeal must be in 
w riting and  it must fully set forth the 
grounds for the appeal and  be 
acco m panied  by  all d ocum entatio n that 
the grantee believ es is relevant and 
supportive o f its p osition.

A ll such ap p eals shall be addressed  to  
the Departmental A pp eals Board , and  
the ap pellant w ill send  a co p y  o f the 
appeal to  the Com m issioner, A CYF, and 
the respo nsible HHS o fficial. A ppeals 
w ill be governed by the Departmental 
A p peals Bo ard ’s regulatio ns at 45 CFR 
part 16, excep t as o therw ise provided  in 
the Head Start ap p eals regulatio ns. A ny 
grantee requesting a hearing as part o f 
its appeal shall be affo rded  one by the 
Departmental A p peals Board .

(g) If a grantee is successful on its 
appeal any co sts incurred  during the 
period  o f susp ensio n that are o therw ise 
allow able may be paid  w ith Fed eral 
grant funds. M oreover, any cash or in- 
kind  co ntributio ns o f the grantee during 
the suspension period  that are o therw ise 
allow able may be co unted  tow ard 
meeting the grantee’s non-Fed eral share 
requirement.

(h) If a grantee's appeal is denied  by 
the Departmental A pp eals Board , but 
the grantee is subsequently  restored  to  
the program because it has corrected  
tho se co nd itio ns w hich w arranted  the 
susp ensio n, its activ ities during the 
period  o f the susp ensio n rem ain outside 
the sco p e o f the program.

Fed eral funds may not be used  to  
o ffset any co sts during the period , nor 
may any cash or in-kind  co ntributio ns 
received  during the period  be used  to  
meet non-Fed eral share requirem ents.

(i) If the Fed eral agency institutes 
term ination pro ceed ings during a 
susp ensio n, or d enies refund ing, the 
tw o  actio ns shall merge and the grantee 
need  not file a new  appeal. Rather, the 
Departmental A p peals Board  w ill be 
notified  by the Fed eral agency and  w ill 
auto m atically  be vested  w ith 
jurisd ictio n over the term inatio n actio n 
or the d enial o f refund ing  and  w ill, 
pursuant to  its rules and proced ures, 
permit the grantee to  respond  to  the 
no tice o f term inatio n. In a situatio n 
w here a susp ensio n actio n is merged 
into  a term inatio n actio n in acco rd ance 
w ith this sectio n, the susp ensio n 
continues until there is an 
ad m inistrative d ecisio n by the 
Departmental A p peals Board  on the 
grantee’s appeal.

$ 1303.14 Appe a l b y a  gra nte e  f rom  a  
te rm ina t ion of  f ina ncia l a a a ia ta nce .

(a) A fter receiv ing co ncurrence from 
the Comm issio ner, A CYF, the 
resp onsible HHS o fficial may terminate 
financial assistance to  a grantee. 
Financial assistance may be terminated  
in w ho le or in part.

(b) Financial assistance may be 
term inated  for any or all o f the 
fo llow ing reasons:

(1) The grantee is no  longer 
financially  v iable:

(2) The grantee has lost the requisite 
legal status or permits;

(3) The grantee has failed  to  com ply 
w ith the required  fiscal o r program 
reporting requirem ents ap p licable to  
grantees in the Head Start Drogram;

(4) The grantee has failed  to  m eet the 
perform ance standards for operation o f 
Head Start programs that are ap p licable 
to  grantees;

(5) The grantee has failed  to  com ply 
w ith the elig ibility  requirem ents and 
lim itatio ns on enro llm ent in the Head 
Start program, or bo th;

(6) The grantee has failed  to  com ply 
w ith the Head Start grants 
adm inistratio n requirem ents set forth in 
45 CFR part 1301;

(7) The grantee has failed  to  com ply 
w ith the requirem ents o f the Head Start 
A ct;

(8) The grantee is debarred  from 
receiv ing Federal grants or co ntracts;

(9) The grantee rails to  abide by any 
o ther term s and co nd itio ns o f its aw ard 
o f financial assistance, o r any o ther 
ap p licable law s, regulatio ns, o r o ther 
ap p licable Fed eral or State requirem ents 
or p o licies.

(c) A  no tice o f term ination shall set 
forth:

(1) The v io latio ns or actio ns justify ing 
the term inatio n.

(2) The fact that the term ination may 
be appealed  w ithin 10 days to  the 
Departmental A ppeals Board  (w ith a 
co p y  o f the appeal sent to  the 
resp onsible HHS o fficial and  the 
Com m issioner, A CYF) and that such 
ap p eals shall be governed by 45 CFR 
part 16, excep t as o therw ise provided  in 
the Head Start app eals regulatio ns, and 
that any grantee w hich requests a 
hearing shall be affo rded  one, as 
mandated  by 42 U.S.C. 9841. Such an 
appeal must be in w riting and must 
fully set fo rth the grounds fo r the appeal 
and be accom panied  by all o f the 
d ocum entatio n that the grantee believes 
is relevant and  supportive o f its 
position.

(3) That the appeal may be made o nly  
by the Board  o f Directo rs o f the grantee 
or an o fficial acting on behalf o f such 
Board .

(4) That, if  the activ ities o f a delegate 
agency are the basis, in w ho le or in part,

fo r the proposed  term inatio n, the 
id entity  o f the delegate agency.

(5) Information that the grantee h as a 

right to  request a hearing in writing 
w ithin a period  o f tim e specified  in  the 

no tice w hich is no t later than 10 d ay s  

from the date o f send ing the notice.
(d) (1) During a grantee’s appeal o f  a 

term inatio n d ecisio n, fund ing w ill 
co ntinue until an adverse decision is 
rendered  or until expiratio n o f the then  

current budget period . A t the end o f  the 

current bud get period , if  a decision has  

not been rend ered , the responsible HHS 
o fficial shall aw ard  an interim  grant to  

the grantee until a d ecisio n is m ad e.

(2J If a grantee’s fund ing has b een  

suspend ed , no  fund ing shall be 
available during the termination 
pro ceed ings, o r at any o ther time, unless  

the actio n is rescind ed  or the grantee’s 
appeal is successful. A n interim g ran tee  

w ill be appo inted  during the appeal 
period .

(3) If a grantee does not appeal an  

ad m inistrative d ecisio n to  court w ith in  

30 days o f its receip t o f the decision, a 

rep lacem ent grantee w ill be 
im m ed iately  sought. A n interim g ran tee  

may be nam ed , if  needed , pending th e  

selectio n o f a rep lacem ent grantee.
(4) A n interim  grantee may be so u g h t 

even though the grantee has appealed an 
ad m inistrative d ecisio n to  court w ith in  

30 days, if  the resp onsible HHS o f f icial  

d eterm ines it necessary  to  do so. 
Exam ples o f circum stances that w arran t 

an interim  grantee are to  pro tect 
child ren and fam ilies from harm an d  

Fed eral funds from misuse or 
d issip atio n or bo th.

(e) If a grantee requests a hearing, it 
shall send  a co p y  o f its request to all 
delegate agencies w hich w ould be 
financially  affected  by the termination 
o f assistance and  to  each delegate 
agency id entified  in the notice. The 
co p ies o f the request shall be sent to 
these delegate agencies at the same time 
the grantee’s request is made o f A C Y F. 
The grantee shall promptly send A C Y F 
a list o f the delegate agencies to  which 
it has sent the co p ies and the date on 
w hich they  w ere sent.

(f) If the Departmental A ppeals Board 
inform s a grantee that a proposed 
term inatio n actio n has been set down 
for hearing , the grantee shall, w ithin 
five days o f its receip t o f this notice, 
send  a co py  o f it to  all delegate agencies 
w hich w ould  be financially  affected by 
the term inatio n and to  each delegate 
agency id entified  in the no tice. The 
grantee shall send  the Departmental 
A p p eals Bohrd and  the responsible H H S 
o fficial a list o f all delegate agencies 
notified  and  the dates o f notification.

(g) If the resp o nsible HHS o fficial has 
initiated  term inatio n proceedings
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because o f the activ ities o f a delegate 
agency, that delegate agency may 
participate in the hearing as a matter o f 
right. A ny o ther delegate agency, 
person, agency or o rganization that 
wishes to  p articip ate in the hearing may 
request perm ission to  do so  from the 
presiding o fficer o f the hearing. Such 
participation shall no t, w itho ut the 
consent o f A CYF and  the grantee, alter 
the time lim itatio ns for the delivery o f 
papers or o ther pro cedures set forth in 
this section.

(h) The results o f the pro ceed ing and 
any measure taken thereafter by  A CYF 
pursuant to  this part shall be fully 
binding upon the grantee and all its 
delegate agencies, w hether or not they 
actually participated  in the hearing.

(i) A grantee may w aive a hearing and 
submit w ritten info rm atio n and 
argument for the record . Such material 
shall be submitted  w ithin a reaso nable 
period o f tim e to  be fixed  by the 
Departmental A p peals Board  upon the 
request o f the grantee. The failure o f a 
grantee to request a hearing, o r to  appear 
at a hearing for w hich a date had  been 
set, unless excused  for good cause, shall 
be deemed a w aiver o f the right to  a 
hearing and co nsent to  the making o f a 
decision on the basis o f w ritten 
information and  argument submitted  by 
the parties to  the Departmental A ppeals 
Board.

(j) The resp o nsible HHS o fficial may 
attempt, either p erso nally  o r through a 
representative, to  reso lve the issues in 
dispute by info rm al m eans prio r to  the 
hearing.

§ 1303.1 S Appe a l by a  gra nte e  f rom  a 
denial of re f unding .

(a) A fter receiv ing  co ncurrence from 
the Commissioner, A CYF, a grantee’s 
application fo r refund ing may be denied  
by the respo nsible HHS o fficial for 
circumstances d escribed  in paragraph
(c) o f this sectio n.

(b) W hen an intentio n to  deny a 
grantee’s ap p licatio n for refund ing is 
arrived at on a basis to  w hich this 
subpart ap p lies, the resp o nsible HHS 
official w ill pro vide the grantee as m uch 
advance no tice thereo f as is reaso nably 
possible, in no  event later than 30 days 
after the receip t by A CYF o f the 
application. The no tice w ill inform the 
grantee that it has the opportunity for a 
full and fair hearing on w hether 
refunding sho uld  be d enied .

(1) Such ap peals shall be governed  by 
45 CFR part 16, excep t as o therw ise 
provided in the Head Start ap peals 
regulations. A ny grantee w hich requests 
a hearing shall be affo rded  one, as 
mandated by  42 U.S.C . 9841.

(2) A ny such ap p eals m ust be filed  
w ithin ten w ork days after the grantee

receives no tice o f the d ecisio n to  deny 
refunding.

(c) Refund ing o f a grant may be 
denied  for any or all o f the reasons for 
w hich a grant may be term inated ras set 
forth in § 1303.14(b) o f this part.

(d) D ecisio ns to  deny refund ing shall 
be in w riting, signed  by the resp o nsible 
HHS o fficial, dated, and  sent in 
co m p liance w ith § 1303.5 o f this part or 
by  telegram, or by any o ther mode 
establishing the date sent and  received  
by the add ressee, o r the date it w as 
d etermined  delivery co uld  no t be made, 
o r the date delivery w as refused . A  
N o tice o f Decisio n shall co ntain:

(1) A  statem ent that ind icates the 
grounds w hich justify  the proposed 
d enial o f refund ing;

(2) T h e id en tity  o f  th e d eleg ate  
ag en cy , if  th e activ ities  o f  th at d eleg ate  
ag en cy  are th e b asis, in  w h o le o r in  p art, 
for th e p ro p o sed  d enial o f  refund ing ; 
and

(3) A statement that, if  the grantee 
w ishes to  appeal the d enial o f refund ing 
o f financial assistance, it must appeal 
d irectly  to  the Departmental A ppeals 
Board , and send  a co p y  o f the appeal to  
the respo nsible HHS o fficial and the 
Comm issio ner, A CYF. Such an appeal 
must be in w riting and it must fully set 
forth the grounds for the appeal and be 
accom panied  by all d ocum entatio n that 
the grantee believes is relevant and 
supportive o f its po sitio n. A ppeals w ill 
be governed  by  the Departmental 
A ppeals Bo ard ’s regulatio ns at 45 CFR 
part 16, excep t as o therw ise provided  in 
the Head Start app eals regulations.

(e) T h e ap p eal m ay  b e m ad e o n ly  b y  
th e Bo ard  o f  D irecto rs o f  th e g ran tee o r 
b y an off icial actin g  on b eh alf  o f  su ch  
Board .

§ 1303.16 Co n d u c t  of  he a ring.

(a) T h e p resid in g  o f f icer shall co n d u ct 
a full an d  fair h earing , av o id  d elay , 
m aintain  o rd er, an d  m ak e a su f f icien t 
reco rd  o f  the facts and  issu es. T o  
acco m p lish  th ese en d s, th e p resid in g  
of f icer sh all h av e all p o w ers au th o riz ed  
b y law , and  m ay  m ak e all p ro ced u ral  
and  ev id en tiary  ru lings n ecessary  for 
th e  co n d u ct o f  the h earing . T h e h earin g  
sh all b e o p en  to  th e p u b lic u n less the  
p resid in g  o f f icer for good  cau se  sh o w n  
o th erw ise d eterm in es.

(b) C o m m u n icatio n s o u tsid e th e  
reco rd  are p roh ib ited  as p ro v id ed  b y  45  
CFR 16.17.

(c) Bo th  A C Y F an d  th e g ran tee are  
en titled  to  p resen t th eir case  b y  o ral o r 
d o cu m en tary  ev id en ce, to  sub m it 
reb u ttal ev id en ce an d  to  co n d u ct su ch  
exam in atio n  an d  cro ss-exam in atio n  as  
m ay  b e req uired  for a full an d  tru e  
d isclo su re  o f  all facts b earin g  on  th e  
issu es. T h e issu es sh all  b e th o se stated

in the no tice required  to  be filed  by  
paragraph (g) o f this sectio n, tho se 
stip ulated  in a prehearing co nference or 
tho se agreed to  by the parties.

(d) In add ition to  A CYF, the grantee, 
and any delegate agencies w hich have a 
right to  appear, the presid ing  o fficer 
may p erm it the particip atio n in the 
pro ceed ings o f such perso ns or 
o rganizations as deemed  necessary  fo r a 
proper d eterm inatio n o f the issues 
invo lved . Such p articip atio n may be 
lim ited  to  tho se issues or activ ities 
w hich the presid ing  o fficer believes w ill 
m eet the need s o f the proceed ing, and  
may be lim ited  to  the filing o f w ritten 
material.

(e) A ny person or o rganization that 
w ishes to  p articip ate in a pro ceed ing 
may app ly  for perm ission to  do so  from 
the presid ing  o fficer. This ap p licatio n, 
w hich shall be made as soon as possible 
after the no tice o f term inatio n, d enial o f 
refund ing  or susp ensio n has been 
received  by the grantee, shall state the 
ap p licant’s interest in the pro ceed ing , 
the ev id ence or arguments the ap plicant 
intend s to  co ntribute, and  the necessity  
fo r the intro d uctio n o f such ev id ence or 
arguments.

(f) The p resid ing o fficer shall permit 
o r deny such particip atio n and  shall 
give no tice o f his o r her d ecisio n to  the 
ap p licant, the grantee, and A CYF, and, 
in the case b f d enial, a brief statement 
o f the reasons therefor. Even if  
previously d enied , the presid ing o fficer 
may subsequently  permit such 
p articip atio n if, in his o r her o p inio n, it 
is w arranted  by subsequent 
circum stances. If p articip atio n is 
granted , the presid ing o fficer shall 
no tify  all parties o f that fact and may, 
in appropriate cases, includ e in the 
no tificatio n a b rief statem ent o f the 
issues as to  w hich particip atio n is 
permitted .

(g) The Departmental A pp eals Board  
w ill send  the resp o nsible HHS o fficial, 
the grantee and  any o ther party a no tice 
w hich states the tim e, p lace, nature o f 
the hearing, and  the legal authority and 
jurisd ictio n und er w hich the hearing is 
to  be held . The no tice w ill also  identify  
w ith reaso nable sp ecificity  and A CYF 
requirem ents w hich the grantee is 
alleged  to  have vio lated . The no tice w ill 
be served  and  filed  not later than ten 
w ork days prio r to  the hearing.

S u b p a r t  C — A p p e a ls  b y  C u r re n t  o r  

P ro s p e c t iv e  D e le g a t e  A g e n c ie s

$  130 3 .20  Ap p e a ls t o  gra nte e s b y curre nt  
o r p ro spe ct ive  de le ga te  a ge ncie s of  
re je ct ion of  an  a pplica t ion, f a ilure  to  a ct  o n  
a n a pplica t ion o r te rm ina t ion of  a  gra nt  or  
co n t ra c t

(a) A  grantee must give prompt, fair 
and  ad equate co nsid eratio n to
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ap p licatio n s  su b m itted  b y  cu rre n t o r 

p ro sp ectiv e  d eleg ate ag en cies  to  o p erate  

H ead  S tart p ro g ram s, l ik e  failu re o f  th e  

g ran tee to  a d  w ith in  3 0  d ay s af ter 

receiv in g  th e  ap p licatio n  is  d eem ed  to  

b e  a rejectio n  o f  th e  ap p licatio n .

(b) A  g ran tee m u st n o tif y  an  ap p lican t 

in  w ritin g  w ith in  3 0  d ay s af ter receiv in g  

th e ap p licatio n  o f  its  d ecisio n  to  e ith er 

accep t o r to  w h o lly  o r su b stan tially  

reject i t  If  th e  d ecisio n  is  to  w h o lly  o r 

su b stan tially  re ject th e  ap p l icatio n , th e  

n o tice  sh all  co n tain  a  statem en t o f  th e  

reaso n s fo r th e  d ecisio n  m id a statem en t 

th at th e  ap p lican t h as  a  rig h t to  ap p eal  

th e  d ecisio n  w ith in  te n  w o rk  d ay s af ter 

receip t o f  th e  n o tice . If  a g ran tee fails to  

act o n  th e  ap p licatio n  b y  th e  e n d  o f  th e  

3 0  d ay  p erio d  w h ich  g ran tees  h av e to  

rev iew  ap p licatio n s, to e  cu rre n t o r 

p ro sp ectiv e  d eleg ate ag en cy  m ay  ap p eal  

to  th e  g ran tee , in  w ritin g , w ith in  15  

w o rk  d ay s  o f  th e  en d  o f  th e  3 0  d ay  

g ran tee rev iew  p erio d .

(e ) A  gra n te e  m u s t  n o t i f y  a  d e le ga te  

a g e n cy in  w r i t in g  o f  i t s  d e c is io n  t o  
t e rm in a te  it s  a gre e m e n t  w i t h  t h e  

d e le ga te  a g e n c y, e x p la in in g  t h e  re a so n s  

f o r  it s  d e c is io n  a n d  t h a t  t h e  d e le ga te  
a ge n cy h a s th e  r ig h t  to  a p p e a l th e  

d e c is io n  t o  t h e  g ra n te e  w i t h in  t e n  w o rk  
d a ys  a f te r re ce ip t  o f  t h e  n o t ic e .

(d ) T h e  g ran tee  h as  2 0  d ay s  to  rev iew  

th e  w ritten  ap p eal  an d  issu e  its  

d ecis io n . If  th e  g ran tee  su stain s  its  

earlier term in atio n  o f  an  aw ard  o r its  

rejectio n  o f  an  ap p l icatio n , th e  cu rren t 

o r p ro sp ectiv e  d eleg ate ag en cy  th en  m ay  

ap p eal , in  w ritin g , to  th e  resp o n sib le  

H H S o f f icial . T h e  ap p eal  m u st b e  

su b m itted  to  d ie  resp o n sib le H H S  

of f icial w ith in  ten  w o rk  d ay s  af ter th e  

receip t o f  th e  g ran tee 's  f inal d ecisio n . 

T h e ap p eal  m u st f u lly  set fo rth  th e  

g ro u n d s f o r th e  ap p e al

(e ) A  g ra n te e  m a y  n o t  re je ct  t h e  

a p p lic a t io n  o r  t e rm in a te  th e  o p e ra t io n s  
o f  a  d e le ga te  a g e n cy o n  t h e  b a s is  o f  

d e fe cts o r  d e f ic ie n c ie s  i n  to e  a p p lic a t io n  

o r in  th e  o p e ra t io n  o f  t h e  p ro g ra m  

w it h o u t  f irs t :
f t)  N otify ing  th e  d eleg ate ag en cy  o f  

th e  d ef ects  an d  d ef icien cies ;

(2 ) P ro v id in g , o r  p r o v id in g  f o r, 

t e c h n ic a l a ssis ta n ce  so  th a t  d e f e cts a n d  
d e f ic ie n c ie s  c a n  b e  c o rre c te d  b y  t h e  
d e le ga te  a g e n cy; a n d

(3  J G iv in g  t h e  d e le ga te  a g e n cy to e  

o p p o r t u n it y  t o  m a k e  a p p ro p ria t e  
c o rre c t io n s .

(f) A n  ap p eal  f iled  p u rsu an t to  a 

g ran tee fallin g  to  act cm a cu rren t o r 

p ro sp ectiv e  d eleg ate ag e n cy ’s  

ap p licatio n  w ith in  a  3 0  d ay  p erio d  n eed  

o n ly  co n tain  a  co p y  o f  th e  ap p l icatio n , 

th e d ate  f iled , an d  an y  p ro o f  o f  th e  d ate  

th e  g ran tee receiv ed  to e  ap p licatio n .

Th e  gra n te e  s h a ll  h a ve  f ive  d a ys  in  

w h ic h  to  re s p o n d  t o  t h e  a p p e a l.

(g ) Failu re  to  ap p eal to  to e  g ran tee  

reg ard ing  its d ecisio n  to  reject an  

ap p l icatio n , term in ate an  ag reem en t, car 

failu re to  a ct cm an  ap p licatio n  sh all  b ar 

an y  ap p eal  to  th e  resp o n sib le H H S  

of f icial.

$ 1 3 0 3 2 1  Proce dure s t or a ppe a l b y  
curre nt  o r prospe ct ive  de le ga te  a ge ncie s t o  
the  re sponsib le  H H S of f icia l f ro m  de nia ls b y  
gra nte e *  o f  a n a pplica t ion  o r  fsHure to  a ct  
o n  a n a pplica t ion .

(а) A n y  cu rren t o r p ro sp ectiv e  

d eleg ate ag en cy  th at is  d issatisf ied  w ith  

th e d ecisio n  o f  a  g ran tee ren d ered  u n d er 

§  1 3 0 3 .2 0  m ay  ap p eal  to  th e  resp o n sib le  

H H S of f icial w h o se d ecisio n  is  f in al an d  

n o t ap p ealab le to  th e  C o m m issio n er, 

A C Y F. S u ch  an  ap p eal  m u st b e  in  

w ritin g  an d  it m u st fu lly  set forth  th e  

g ro u n d s for th e  ap p eal  an d  b e  

acco m p an ied  b y  all  d o cu m en tatio n  th at 

to e  cu rre n t o r p ro sp ectiv e  d eleg ate  

ag en cy  b eliev es is relev an t an d  

su p p o rtiv e  o f  th is  p o sitio n , in clu d in g  all  

w ritten  m aterial o r d o cu m en tatio n  

su b m itted  to  th e  g ran tee  u n d e r th e  

p ro ced u res  set forth  in  $  1 3 0 3 .2 0 , as  

w e ll  as  a  co p y  o f  an y  d ecisio n  ren d ered  

b y  th e  g ran tee. A  co p y  o f  th e  ap p eal  an d  

all m aterial f iled  w ith  to e  resp o n sib le  

H H S  o f f icial m u st b e  sim u ltan eo u sly  

serv ed  o n  tk e  g ran tee.

fb) In  p ro v id in g  th e  in fo rm atio n  

req u ired  b y  p arag rap h  (a) o f  th is  se ctio n , 

d eleg ate ag en cies  m u st s e t f o rth :

(1) W h eth er, w h en  an d  b o w  th e  

g ran tee  ad v ised  th e  d eleg ate ag en cy  o f  

alleg ed  d ef ects  an d  d ef icien cies  in  th e  

d eleg ate  ag en cy ’s  ap p licatio n  o r in  to e  

o p eratio n  o f  i ts  p ro g ram  p rim  to  th e  

g ran tee’s  rejectio n  o r term in atio n  n o tice ;

(2 )  W h eth er th e  g ran tee  p ro v id ed  th e  

d eleg ate ag en cy  reaso n ab le o p p o rtu n ity  

to  co rre ct th e  d ef ects  an d  d ef icien cies , 

th e  d etails  o f  th e o p p o rtu n ity  th at w as  

g iven  an d  w h eth er o r n o t th e g ran tee  

p ro v id ed  o r p ro v id ed  f o r te ch n ical  

ad v ice , co n su ltatio n , o r assistan ce to  th e  

cu rren t d eleg ate ag en cy  co n ce rn in g  th e  

co rre ctio n  o f  th e d ef ects an d  

d ef icien cies ;

(3 ) W h at step s o r m easu res , i f  an y , 

w ere u n d ertak en  b y  th e d eleg ate ag en cy  

to  co rre ct an y  d ef ects o r d ef icien cies ;

(4 ) W h en  an d  h o w  th e  g ran tee  

n o tif ied  th e  d eleg ate ag en cy  o f  its  

d ecis io n ;

(5 ) W h eth er th e g ran tee  to ld  th e  

d eleg ate ag en cy  th e  reaso n s for its  

d ecisio n  an d , i f  s o , h o w  su ch  reaso n s  

w ere  co m m u n icated  to  th e  d eleg ate  

ag en cy  an d  w h at th ey  w e re ;

(б ) If  it is  th e  d eleg ate ag en cy ’s  

p o sitio n  th at th e  g ran tee  acte d  

arb itrarily  o r cap ricio u s ly , th e  reaso n s  

w h y  th e  d eleg ate ag en cy  tak es th is  

p o sitio n ; an d

(7 ) A n y  o th e r f acts  an d  circum stances  

w h ich  tire d eleg ate  ag en cy  b elieves  

su p p o rts its ap p eal .

(c) T h e g ran tee m ay  su b m it a w ritten 

resp o n se  to  th e  ap p eal o f  a prospective 

d eleg ate ag en cy , f t m ay  als o  subm it 

ad d itio n al in f o rm atio n  w h ich  it believes 

is relev an t an d  su p p o rtiv e  o f  its 

p o sitio n .

(d f  In th e  case  o f  an  ap p eal b y a 

d eleg ate ag e n cy , th e  g ran tee m ust 

su b m it a  w ritten  statem en t to  the 

resp o n sib le H H S o f f icial resp ond ing to 

th e  item s sp ecif ied  in  p aragrap h to) of  

th is  se ctio n . T h e  g ran tee m u st include 

in fo rm atio n  th at exp lain s  w hy it acted  

p ro p erly  in  arriv in g  at its  d ecisio n  or in 

failin g  to  a ct,  an d  an y  o th er facts  and  

circu m stan ce s  w h ich  th e  grantee 

b eliev es  su p p o rts  i ts  p o sitio n .

(e) (1 ) T h e  resp o n sib le H H S official 

m ay  m eet in fo rm ally  w ith  th e  current or 
p ro sp ectiv e  d eleg ate  ag en cy  i f  such  
o f f icial d eterm in es th at su ch  a m eeting  
w o u ld  b e b en ef icial to  to e  p rop er 
reso lu tio n  o f  th e  ap p eal . S u ch  m eetings 
m ay  b e co n d u cte d  b y  co n f eren ce ca l l

(2 ) A n  in fo rm al m eetin g  m u st b e 
req u ested  b y  th e  cu rre n t o r p rosp ective  
d eleg ate ag en cy  at th e  tim e o f  the 
ap p eal , h i ad d itio n , th e  grantee m ay  
req u est an  in f o rm al m eetin g  w ith  the 
resp o n sib le H H S  of f icial. If  n o n e o f  the 
p arties req u ests an  in f o rm al m eeting, 
to e  resp o n sib le H H S  o f f icial m ay  hold  
su ch  a m eetin g  if  h e  o r to e  b eliev es it 
w o u ld  b e  b en ef icial for a  p ro p er 
reso lu tio n  o f  th e  d isp u te . Bo th  th e  
g ran tee an d  th e  cu rre n t o r p rosp ective  
d eleg ate ag en cy  m ay  atten d  an y  
in f o rm al m eetin g  co n cern in g  the appeal, 
If  a p arty  w ish es  to  o p p o se  a  req uest for 
a m eetin g  it m u st serv e its  op p osition  on 
th e  resp o n sib le H H S  o f f icial an d  any  
o th e r p arty  w ith in  f ive w o rk  d ay s of  its 
re ce ip t o f  th e  req u est.

(f) A  g ran tee ’s  resp o n se to  ap p eals by 
cu rran t o r p ro sp ectiv e  d eleg ate agencies 
m u st b e su b m itted  to  th e  resp o nsib le  
H H S  o f f icial w ith in  te n  w o rk  d ay s o f  
receip t o f  th e  m aterials  serv ed  on  it b y  
th e  cu rre n t oar p ro sp ectiv e  d eleg ate  
ag en cy  in  acco rd an ce  w ith  p aragrap h (a) 
o f  th is  s e ctio n . T h e  g ran tee m u st serve

a co p y  o f  its  resp o n se  o n  th e  cu rren t o r

p ro sp ectiv e  d eleg ate ag en cy .

(gj T h e  resp o n sib le H H S  off icial shall

n o tif y  th e  cu rre n t o r p ro sp ectiv e  
d eleg ate ag en cy  an d  th e g ran tee w hether 
o r n o t an  in fo rm al m eetin g  w ill  b e held . 
If  an  in fo rm al m eetin g  is h e ld , i t m ust 
b e h eld  w ith in  te n  w o rk  d ay s after the  
n o tice  b y  th e  resp o n sib le H H S  off icial is 
m ailed . T h e  resp o n sib le H H S off icial 
m u st d esig n ate e ith er to e  R egional 
O ff ice o r th e  p lace  w h ere th e  cu rren t o r 

p ro sp ectiv e  d eleg ate ag en cy  o r grantee 
is lo cated  fo r h o ld in g  th e  in form al

m eetin g .
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(h) If an inform al meeting is no t held , 
each party shall have an opportunity to  
reply in w riting to  the w ritten statement 
submitted by  the o ther party. The 
w ritten rep ly must be submitted  to  the 
responsible HHS o fficial w ithin five 
work days after the no tificatio n required  
by paragraph (g) o f this sectio n. If  a 
meeting is no t to  be held , no tice o f that 
fact shall be served  on the parties w ithin 
five w ork days o f the receip t o f a tim ely  
response to  such a request o r the 
expiration o f the tim e for submitting a 
response to  such a request.

(i) In decid ing an appeal under this 
section, the resp o nsible HHS o fficial 
w ill arrive at his o r her decisio n by 
considering:

(1) The m aterial subm itted  in w riting 
and the inform atio n presented  at any 
informal meeting;

(2) The ap p licatio n o f the current or 
prospective delegate agency;

(3) His o r her know ledge o f the 
grantee’s program as w ell as any 
evaluations o f  his o r her staff aboùt the 
grantee’s program and  current or 
prospective delegate agency’s 
application and  prio r perform ance; and

(4) A ny o ther ev id ence deemed  
relevant by the resp o nsible HHS o fficial.

$1303.22  De cision on  a ppe a l In f a vor of  
grantee.

(a) If the resp o nsible HHS o fficial 
finds in favor o f the grantee, the appeal 
w ill be d ism issed  unless there is cause 
to remand the matter back to  the 
grantee.

(b) The grantee’s d ecisio n w ill be 
sustained unless it is d eterm ined  by  the 
responsible HHS o fficial that the grantee 
acted arbitrarily, cap ricio usly , o r 
otherw ise contrary to  law , regulatio n, or 
other ap p licable requirem ents.

(c) The d ecisio n w ill be made w ithin 
ten w orkdays after the info rm al meeting. 
The d ecisio n, includ ing  a statem ent o f 
the reasons therefo r, w ill be in w riting, 
and  w ill be served  on the parties w ithin 
five w orkdays from the date o f the 
d ecisio n by  the resp o nsible HHS 
o fficial.

(d) If the d ecisio n is m ade on the basis 
o f w ritten materials o nly , the d ecisio n 
w ill be made w ithin five w orkdays o f 
the receip t o f the m aterials. The 
d ecisio n w ill be served  on the p arties no  
more than five days after it is made.

§  1303 .23  De cision o n  a ppe a l in f a vor of  
the  curre nt  o r p rospe ct ive  de le ga te  a ge ncy.

(a) The resp o nsible HHS o fficial w ill 
remand  the rejectio n o f an app licatio n 
or term inatio n o f an agreement to  the 
grantee fo r prompt reco nsid eratio n and 
d ecisio n if  the resp o nsible HHS 
o fficial’s d ecisio n does no t sustain the 
grantee’s d ecisio n, and if  there are 
issues w hich require further 
develo pm ent before a final d ecisio n can 
be made. The grantee’s reconsid eratio n 
and d ecisio n must be made in 
acco rd ance w ith all ap p licable 
requirem ents o f this part as w ell as 
o ther relevant regulatio ns, statutory 
pro visio ns, and program issuances. The 
grantee must issue its d ecisio n on 
remand  in w riting to  bo th the current or 
pro sp ectiv e delegate agency and  the 
resp o nsible HHS o fficial w ithin 15 
w orkdays after the date o f receip t o f the 
remand .

(b) If  the current or p ro spective 
delegate agency is d issatisfied  w ith the 
grantee’s d ecisio n on remand , it may 
appeal to  the respo nsible HHS o fficial 
w ithin five w orkdays o f its receip t o f 
that d ecisio n. A ny such appeal must

com p ly  w ith the requirem ents o f 
§ 1303.21 o f this part.

(c) If the resp o nsible HHS o fficial 
find s that the grantee's d ecisio n on 
remand  is inco rrect o r if  the grantee fails 
to  issue its d ecisio n w ithin 15 w ork 
days, the resp o nsible HHS o fficial w ill 
entertain an ap p licatio n by the current 
or pro sp ectiv e delegate agency fo r a 
d irect grant.

(1) If  such an ap p licatio n is approved , 
there w ill be a com m ensurate red uctio n 
in the level o f fund ing o f the grantee 
and  w hatever o ther actio n is deemed 
appro priate in the circum stances. Such 
red uctio n in fund ing shall no t be 
co nsid ered  a term inatio n or d enial o f 
refund ing  and  may not be appealed  
und er this part.

(2) If such an ap p licatio n is no t 
approved , the resp o nsible HHS o fficial 
w ill take w hatever actio n he or she 
deem s appropriate und er the 
circum stances.

(d ) If, w ithout fault on the part o f a 
delegate agency, its operating funds are 
exhausted  before its appeal has been 
d ecid ed , the grantee w ill furnish 
su fficient funds fo r the m aintenance o f 
the delegate agency ’s current level o f 
op eratio ns until a final ad m inistrative 
d ecisio n has been reached .

(e) If  the resp o nsible HHS o fficial 
sustains the d ecisio n o f the grantee 
fo llo w ing rem and , he or she shall no tify  
the parties o f the fact w ithin 15 w ork 
days o f the receip t o f final subm ittal o f 
d ocum ents, o r o f the co nclusio n o f any 
meeting  betw een the o fficial and  the 
parties, w hichev er is later.
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Fe d e ra l Ac q u is i t io n  R e gu la t io n ; 

Al lo w a b i l i t y  o f  V a lu e  En g in e e r in g  

Co s t s

A G E N C I E S : Department o f Defense (DGD), 
General Serv ices A d m inistratio n (GSA ), 
and N ational A ero nautics and  Sp ace 
A d m inistration (NA SA ).
A C TI O N : Proposed  r u l e .

S U M M A R Y : The Civ ilian A gency 
A cquisitio n Co uncil and the Defense 
A cquisitio n Regulations Council have 
agreed to  rep ublish the pro posal to  
rev ise paragraph (b)(1) o f FA R 48.101, 
General, to  pro vide that und er the 
incentiv e ap pro ach, the co ntracto r 
develo ps and  subm its value engineering 
change pro po sals (VECP’s) and  shares in 
the savings o f any that are accep ted . The 
co ntract provides fo r paym ent o f 
im plem entatio n co sts if  a VECP is 
accep ted . The d ev elo pm ent co sts for 
accep ted  and  unaccep ted  VECP's shall 
be accum ulated  by  VE p ro ject and 
charged ind irectly  if  o therw ise 
allow able in acco rd ance w ith part 31. 
D A TE S : Co mments should  be subm itted  
to  the FA R Secretariat at the ad dress 
show n belo w  on or before February  12, 
1993, to  be co nsid ered  in the 
fo rmulation o f a final rule.
A D D R E S S E S : Interested  p arties should  
subm it w ritten co m m ents to : General 
Serv ices A d m inistratio n, FA R 
Secretariat (VRS), A TTN : Delo ris Baker, 
18th & F Streets, N W ., room 4041, 
W ashington, DC 20405. Please cite FA R 
case 89-88 in all co rresp o nd ence related  
to  this case.

FO R  F U R TH E R  I N FO R M ATI O N  C O N TA C T:

Ms. Lind a Klein at (202) 501-3775 in 
reference to  this FA R case. Fo r general 
inform atio n, co ntact the FA R 
Secretariat, room 4041, GS Build ing, 
W ashington, DC 20405, (202) 501-4755. 
Please cite FA R case 89-88. 
S U P P L E M EN TA R Y  I N F O R M A TI O N :

A . Backgro und

This DA RC-initiated  rev isio n w as 
published  as a proposed  rule w ith a 
request fo r com m ents at 55 FR part 417, 
January 4,1990. Thirty-three respo nses 
w ere received  co nsisting  o f 
co ncurrences and no  com m ents and 15 
com m ents. Because o f the co m p lexity  o f 
the issues and questio ns that surfaced  
during the evaluation o f the com m ents, 
rev isio ns to  the coverage w ere 
consid ered  necessary . Since these 
changes may affect the p ublic, it is 
consid ered  necessary  to  rep ublish the 
coverage as a proposed  rule.

B. Reg ulato ry  Flexib ility  A ct

The proposed rule is no t expected  to  
have a significant eco no m ic im pact on 
a substantial num ber o f sm all entities 
w ithin the meaning o f the Regulatory 
Flexib ility  A ct, 5 U.S.C. 601, et  s e q .t 
because it is understood  that most 
co ntracto rs already accum ulate co sts by 
value engineering p ro ject because they 
need  this co st information to  com pute 
the pro jected  savings and sharing 
arrangement on the VECP’s subm itted  
fo r approval. A n Initial Regulatory 
Flexib ility  A nalysis has, therefore, not 
been performed. Co mments from sm all 
entities co ncerning  the affected  FA R 
subpart w ill also  be co nsid ered  in 
acco rd ance w ith sectio n 610 o f the A ct. 
Such com m ents must be submitted  
separately  and  cite 5 U.S.C. 601, e t  seq. 
(FA R case 89-88), in co rresp ond ence.

C. Pap erw o rk Red uctio n A ct

The Paperw ork Red uctio n A ct does 
not apply because the proposed  changes 
to  the FA R do not im po se reco rd keeping 
info rmation co llectio n requirem ents, o r 
co llectio ns o f info rm atio n from o fferors,

c o n tr a c to r s ,  o r  m e m b e r s  o f  th e  public 

w h i c h  r e q u ir e  th e  a p p r o v a l  o f  th e  Office 

o f  M a n a g e m e n t a n d  B u d g e t u n d e r 44 
U .S .C . 3 5 0 1 ,  e t  seq.

L i s t  o f  S u b je c t s  i n  4 8  C F R  P a r t  4 8

G o v e r n m e n t p r o c u r e m e n t.

D a te d : D e c e m b e r  4 , 1 9 9 2 .

H arry  S. Ro sim ki,

A c t i n g  D i r e c t o r ,  O f f i c e  o f  F e d e r a l  A c q u is it io n  

P o l i c y .

T h e r e f o r e ,  i t  i s  p r o p o s e d  th a t 48 CFR 
p a rt 48 b e  a m e n d e d  a s  s e t f o rth  below:

P A R T  4 8 — V A L U E  EN G I N EER I N G

1 . T h e  a u th o r i ty  c i ta t i o n  f o r  48 CFR 
p a r t 4 8  c o n t i n u e s  to  r e a d  a s  f o l lo w s :

A utho rity : 4 0  U .S .C . 4 8 6 ( c ) ;  1 0  U .S.C . 
c h a p te r  1 3 7 ;  a n d  4 2  U .S .C . 2 4 7 3 ( c ) .

2 . S e c t i o n  4 8 . 1 0 1  i s  a m e n d e d  b y  

r e v is in g  p a ra g ra p h  (b )  in tro d u c to ry  tex t 

a n d  ( b ) ( 1 )  to  re a d  a s  f o l lo w s :

48.101 G eneral.

H  f t  H t  ★  * <

( b )  T h e r e  a r e  tw o  v a lu e  engineering 
a p p r o a c h e s ,  a s  f o l lo w s :

( 1 )  T h e  f i r s t  i s  a n  i n c e n t i v e  ap p ro ac h  
i n  w h i c h  c o n tr a c to r  p a r t i c ip a t io n  is  
v o lu n ta r y .  T h e  c o n tr a c to r  d e v e lo p s  and  
s u b m i ts  v a l u e  e n g i n e e r in g  c h a n g e  
p r o p o s a l s  ( V E C P ’s )  a n d  s h a r e s  in  th e  
s a v in g s  o f  a n y  th a t  a r e  a c c e p te d .  T h e  
c o n tr a c t  p r o v i d e s  f o r  p a y m e n t o f  
im p l e m e n ta t i o n  c o s t s  i f  a  V EC P  i s  
a c c e p te d .  T h e  d e v e lo p m e n t  c o s ts  fo r 
a c c e p te d  a n d  u n a c c e p te d  V E C P ’s  sh a ll 
b e  a c c u m u l a te d  b y  v a lu e  e n g in e e r in g  
(V E)  p r o je c t  a n d  c h a r g e d  in d i r e c t l y  i f  
o th e r w i s e  a l l o w a b l e  i n  a c c o r d a n c e  w ith  
p a r t 3 1 .
* * * * *
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